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Trong tai vién Trung tam Trong tai Quéc té Viét Nam

V /\C Vl ?T Phé chi tich Hoi ddng khoa hoc VIAC

NGi dung

Nhiém vu cta Hi déng trong tai
Il. Tham quyén cta Hoi dong trong tai
lIl. Trach nhiém cta Hoi déng trong tai

IV. Khuyén nghj
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Nguyén tac co ban

7. Tinh chung thim ctia phan quyét

1. Tinh doc 1dp cua Thoa thudn
i doc ap et e (Finality - enforcement)

trong tai (severability
arbitration agreement)

6. Toa én phai tir chi thy Iy khi c6
Thoa thun trong tai

2. Quyen ty quyét dinh vé thim (Supportive and supervisory roles)
quyén ciia Hoi dong trong tai
(Competence - competence)
5. Trong tai vién phai khach
quan va doc lap (Impartial and
Independence)

3. Quyén tw do dinh doat
ciia cac bén tranh chap
(party autonomy) 4.T3 tung trong tai hop thirc:
cic bén duwgc déi xi cong bing
nhu nhau (due process)
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Nhiém vu ctia Hoi dong trong tai (HDTT)

Soan thao va ban hanh
céc quyét dinh & phan
quyét trong tai

VAS

Tién hanh trong tai
doc 1ap va  khach
quan (impartial and
independent)

Tién hanh 8 tung
trong tai cong bing va
khong tri hoan vo 1y
(fairly and  without
undue delay)
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Ngudn ctia thAm quyén ctia HDTT

Tham quyén dugc
trao boi cac bén

Thoa thuén trong tai/
D¢ trinh ctia céc bén 1
trong qud trinh t&§ tung

Quy tic trong tai
(Insitution 2
arbitration rule)
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Tham quyén dwoc

trao boi luat

Luét noi giai quyét
tranh chdp (Seat)

Ludt diéu chinh
Thoa thuén trong tai

Théng 1¢ quic t&
(soft law)

Phan déi thdm quyén HDTT

NGUON

Cco'sOo

©

THO! BIEM

% Thod thuan trong tai

Quy tic trong tai

ip dung

% Luat diéu chinh
trong tai

Su ton tai cia Thoa thuan
trong tai

Cac bén clia thoa thuan
trong tai (Chu thé)

Hinh thic cua Thoa
thudn trong tai.

Khich thé (arbitrability)
C6 quyén han can thiét

“ Trudc khi bit dau
8 tung trong tai;
< Trong qua trinh &
tung;

% Sau khi phan
quyét dugc ban
hanh.
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Thoi diém va thé thire
phan doi tham quyéen HDTT
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TRUOC TRONG SAU
< Dé nghj Tuyén thoa < Phan d6i thim quyén cta < Yéu cau huy phan
thuan trong tai vo HDTT quyét trong tai vi
hiéu < HDTT hoan toan khéng 1y do tham quyén;
c6 tham quyén < Yéu cau tit chéi
< HDTT c6 thim quyén cong nhan va thi
nhung bi gioi han hanh phan quyét
< HDTT c6 thé ban hanh trong tai nudc
quyét dinh riéng vé tham ngoai vi ly do

quyén hogc tuyén trong thdm quyén

phén quyét
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Khéng phai phan déi vé thim quyén?

Xem xét tinh hop thirc cia khiéu nai
(Admissibility of the claim)

1. Thu tyc tién 8 tung 3. Chtt thé ¢6 quyén khoi kién
(Tittle to sue)
2. Thoi hiéu 4. Hiéu lyc thi hanh cta
(Time-bar issue) Thoa thuén trong tai
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Quyén han cta HDTT

m o UNCITRAL MODEL VIAC

QUYEN CUA HDTT LAW LCA RULES
Xac dinh cic quy tic t6 tung Diéu 19 N/A  Diéu385
Xac dinh ludt 4p dung Diéu 28 Diéu 14 Diéu 24
Quyét dinh dia diém trong tai Diéu 20 Dieull  Diéu22
Quyét dinh ngdn ngir trong tai Diéu 22 Diéu10  Diéu23
Chi dinh chuyén gia Diéu 26 Diéu 464
Ap dung BP KCTT Diéu 17 Diéu49  Diéu21l
Thu thap ching cir Diéu 19, Diéu 26, Diéu 46 Diéu 19

biéu 27
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Quyén han khac ctia HDTT

Yéu cau xuit trinh chiing e
Xée minh sy viée
(Site Inspection/fact finding)

Triéu tap ngudi lam chiing Yeu chu cung cfip bio dim

vé chi phi (Security for cost)
Kiém tra 1oi chimg
(cross-examination)
. Tring phat Luat su
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Quyén han khac cia HBTT?

| nao khac ma HDTT coi Ia phit hop”

1 cta HDTT hay khong? H
VAS
- n >
Trach nhiém cua HDTT
Trach nhiém ap dat Trach nhiém ap dat Trach nhigm dao dirc
b&i cac bén b&i quy dinh cua Luat
% Xudt hi¢n truée khi % Trach nhi¢m thyc hién % Theo quy dinh phap
HDTT duoc lap hodc thén trong (Duty to act at R
trong qua trinh t& with due care) < Theo hudéng dan cua
tung. < Trach nhiém thyc hién cac o chire quok t&
“ Theo quy tic trong tai, nhanh chéng (Duty to act (Huéng dén ciia IBA
dao dire duoc cac bén promptly) vé xung dot loi ich
Iya chon <« Tréch nhiém thyc hién mot trong trong tai quéc
cach cong bang (Duty to &)
act judicially)
VAS
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HE THONG DAN LUAT
VA THONG LUAT

Quyén mién trir cia Trong tai vién

° VIET NAM

< Nguyén tic mién trir (immunity) £
dugc cong nhén tai My, Anh, cic
nuéc Chau Au. Theo d6, TTV duoc
mién trir tréch nhiém tir hanh dong
clia minh trir trudng hop hanh dong
d6 duoc thyc hién khong c6 thién
chi (Diéu 29 Pao luat Trong tai Anh)

% Nguyén tic mién tru cing dugc
ICC, LCIA ép dung. Theo d6, mién
trir trach nhiém cia TTV ngoai trix
céc hanh vi bi cdm boi lut

Nguyén tic mién trir (immunity)
khong duoc dp dung tai Viét Nam.
(Khoan 5 Diéu 49 Luat Trong tai
thuong mai 2010)
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Sw kiém soat déi véi Trong

1. Mi trung tam trong tai c6 quy
dinh riéng vé dieu kién dé két nap,
loai trir, nhiém ky trong tai vién.

5. C6 thé scrutinise dy thao
phan quyét cho HPTT ( 5
(Piéu 34 Quy tic ICC 2021)

4.C6 tham quyén quyét dinh chdp
thuan hay khong viéc phan d6i
tham quyén ciia HDTT (Diéu 14(3)
Quy téc ICC 2021)

tai vién & HDTT

2. Gi6i han s6 lugng TTV d&i v6i trudng
hop céc bén khong c6 thoa thuan, truc
tiép chi dinh TTV, CT HDTT hay xac
nhan viée chi dinh, thay thé TTV (Diéu 12
Quy tic ICC, Piéu 28.2 Quy tic SIAC ).

3. D@ nghi HDTT va céc bén ky va dé
trinh diéu khoan tham chiéu (TOR)
trude khi bt dau t8 tung trong tai
(Piéu 23 Quy tic ICC 2021)

Khuyén nghi

luong t3 tung . quyén loi cua cac bén
tranh chap.

% Cap nhat huéng dan
t8 tung, dp dung cong

% Trénh ép dung nhiing
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23T TO CHUC, HOI DONG CAC BEN
TRONG TAI ?n TRONG TAI 28 TRANH CHAP
< C6 nhitng tiéu chudn < N&m chic kién thirc vé < Phéi hop véi HDTT
cao hon, ap dung néi dung ciing nhu vé 8 trong qua trinh giai
nhiém ky di voi TTV tung dé dam bao chat quyét tranh chip d&
d& dam bao chit lugng phan quyét va dam bao chét luong

ctia qua trinh t8 tung.

# Hiu rd vé thi tuc t6
tung tai trong tai dé c6

cy quan ly vy kién thue tién hodc thi tuc nhing hanh dong
nhu CMC, TOR, PO1 giai quyét tranh chap tai phap Iy hop ly.
déhd tro cho TTV va Toa én Viét Nam khi tién

céc bén tranh chdp. hanh t5 tung tai trong tai
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Thao luan

1. Khi mgt bén dua ra phdan doi 2. Trong cic quyén han cu thé’
tham quyén tai VIAC, cic cua HDTT thi quyén han nao
HDTT thwong thuc hién > thwong dwoc siv dung nhiéu

nhitng buée cu thé nao dé giai nhit va quyén han nao thuong
quyét cic phan doi nay? it duoc st dung nhat?

3. Khi nao thi cic bén tranh
chip mudn mé réng hay gioi
han thim quyén cia HDTT va >
Lugt sw sé trinh bay nhw thé’
ndo trong cdc trueong hop nay?
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4. C6 nhitng khdc bi¢t quan
trong gi vé thim quyén khi
tranh tung tai trong tai
trong nuedc vi quoc té?
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Tai liéu tham khao

< Alan Redfern, Martin Hunter, Nigel Blackaby, Constaintine
Partasides QC, “Redfern and Hunter on International Arbitration”, Sixth
Edition, Oxford University Press, 2015, chapter 5, p. 305 - p. 352.

« Academia:

+ Loukas Mistelis & Julian D M Lew QC, 12&19 November, “Arbitration

Tribunal: Selection, Appointment, Rights and Duties”[PowerPoint presentation],School of
International Arbitration (SIA), Queen Mary University of London.
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Tai lieu tham khao
. UNCITRAL Model I__aw:
24671 cboolcpdf

« Law on Commercial Arbitration 2010:

201010808325
« Ciarb Guideline 3 Jurisdictional Challenges — 2016:

« IBA Guidelines on Conflicts of Interest in International Arbitration:
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https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/06-54671_ebook.pdf
https://thuvienphapluat.vn/van-ban/Thu-tuc-To-tung/Luat-Trong-tai-thuong-mai-2010-108083.aspx
https://www.ciarb.org/media/4192/guideline-3-jurisdictional-challenges-2015.pdf
https://www.ibanet.org/MediaHandler?id=e2fe5e72-eb14-4bba-b

Tai liéu tham khao
UNCITRAL:

hitps//wwwsiacorgse/our-rules/rules/siac-rules-2016

- i
ADR Vietnam Chambers LLC:

VAS

hitps://unditralun.org/en/texts/arbitration/explanatorytexts/organizi
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Tran trong cam on!

CONG TY TNHH PHONG ADR VIET NAM

(ADR Vietnam Chambers LLC)

Dia chi: Lau 46, Toa thap tai chinh Bitexco, 6. 2 Hai Triéu,
Phuong Bén Nghé , Quén 1, Thanh phd H6 Chi Minh, Viét Nam
DT. 0903 807 376 | Email: dzungnguven@adr.com.vn
Web:wwwadrcomyn
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https://uncitral.un.org/en/texts/arbitration/explanatorytexts/organizing_arbitral_proceedings
https://iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitration/
https://www.siac.org.sg/our-rules/rules/siac-rules-2016
https://www.siac.org.sg/our-rules/practice-notes/practice-note-for-administered-cases
http://adr.com.vn/en/media/conference.htm
mailto:dzung.nguyen@adr.com.vn
http://www.adr.com.vn/

