ARBITRATION ACT 2025: KEY REFORMS AND IMPLICATIONS

The Arbitration Act 2025 (New Act) received the Royal Assent on 24 February 2025, introducing significant
reforms to the arbitration process in England and Wales. The Secretary of State will determine an effective
date for the New Act.

The New Act aims to facilitate the arbitration procedures and enhance London’s attractiveness as a preferred
seat of arbitration compared to Hong Kong or Paris.

1. New default rule on the governing law of arbitration agreements

The law governing an arbitration agreement is determined as follows:

(a) The law expressly agreed upon by the parties as applicable to the arbitration agreement; or
(b) In the absence of such an agreement, the law of the arbitral seat applies.

This clarification applies irrespective of the governing law of the underlying contract and replaces the
common law in the Supreme Court’s decision in Enka v Chubb! with a statutory rule. For example, where
the arbitration is seated in England and Wales, then the agreement to arbitrate will usually be governed by
the law of England and Wales. By inserted section 6A(2) of the New Act, any law chosen to govern the
main contract does not count as an express choice of law to govern the agreement to arbitrate, which also
enhance the doctrine of separability.

2. Arbitrators’ duty of disclosure

An arbitrator must, as soon as reasonably practical, disclose to the parties to the arbitral proceedings any
relevant circumstances of which the arbitrator is, or becomes, aware.

“Relevant circumstances” refer to any factors that might reasonably give rise to justifiable doubts as to the
individual’s impartiality in relation to the proceedings, or potential proceedings, concerned. This is a
codification of the principles established in Halliburton v Chubb case law.?

3. Arbitrator immunity in cases of resignation or removal

Under the 1996 Act, arbitrators risked losing their immunity and facing liability if they resigned or were
removed by court order at a party’s request. The New Act now strengthens arbitrator immunity, ensuring
that arbitrators:

e are only held liable for resignation if it is proven to be unreasonable in the circumstances;
e are only held liable for removal if it is established that they acted in bad faith.

In several UK’s cases law, arbitrators can potentially find themselves liable for costs/damages incurred by
an application for their removal.® Under Explanatory Notes related to the Arbitration Bill by House of Lords
dated 6 November 2024, the reform under the New Law could help an arbitrator no longer be liable for
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their removal or resignation unless the arbitrator has acted in bad faith or the resignation is shown by a
complaint to be unreasonable.*

4. Court’s power in support of arbitral proceedings and emergency arbitrators.

Courts have powers to make orders in supporting arbitral proceedings, such as interim relief (e.g., the
preservation of evidence) against third parties.

Furthermore, Arbitration Act 2025 facilitates the enforceability of emergency arbitrator orders by
confirming that parties can seek assistance from the English courts to covert peremptory orders issued by
emergency arbitrators into English Court orders.

5. Jurisdictional objections and procedure for challenges under section 67 (challenges for lack of
jurisdiction)

An application for the court’s determination of a preliminary point of jurisdiction must not be considered if
the tribunal has already ruled on jurisdiction.

This new change prevents the courts from rehearing evidence that has already been examined by the tribunal
and restricts parties from introducing new arguments or evidence. This is codified from Dallah v
Government of Pakistan case law where a challenge under Section 67 of Arbitration Act 1996 was by way
of full rehearing with the submission of new evidence and arguments.®

Key procedural limitations regarding the court’s intervention to arbitral proceedings includes:

e A ground for the objection that was not raised before the tribunal must not be raised before the
court unless the applicant shows that, at the time the applicant took part in the proceedings, the
applicant did not know and could not with reasonable diligence have discovered the ground.

e Evidence that was not put before the tribunal must not be considered by the court unless the
applicant shows that, at the time the applicant took part in the proceedings, the applicant could not
with reasonable diligence have put the evidence before the tribunal.

e Evidence that was heard by the tribunal must not be re-heard by the court.

7. Summary disposal
Tribunal has power to make an award on a summary basis where they determine that

e A party has no realistic prospect of success on a claim or issue; or
e A party has no realistic prospect of successfully defending a claim or issue.

Which reforms Vietnam should consider applying?

Vietnam is currently in the process of amending the Law on Commercial Arbitration 2010, and the reforms
introduced by the Arbitration Act 2025 could serve as a reference point to enhance Vietnam’s arbitration
framework, positioning it as a more attractive arbitration seat.

1. Firstly, one key reform that Vietnam could adopt is the default rule on the governing law of
arbitration agreements. Under the Arbitration Act 2025, if the parties have not expressly agreed on
a governing law, the law of the seat of arbitration will apply.
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Determining the applicable law of arbitration agreement is essential because it give answers to
important questions like who is the party to the arbitration agreement, the arbitrability, the validity
of that agreement.

Prior to the Arbitration Act 2025, there are two approaches when determining the applicable to
arbitration agreement without the parties’ choice of law. First approach confirmed by the Enka v
Chubb case, the express choice of law governing the whole contract would refer to the implied
choice of the arbitration agreement. Second approach could be found that the law of the seat could
govern the arbitration agreement in the absence of an express choice. The second approach was
also reflected in Kabab v Kout when the court held that the English law as law of main contract
does not render parties’ intention to submit arbitration agreement to the English Law.®

In contrast, the Law on Commercial Arbitration 2010 (LCA) does not clearly stipulate a default
rule, leading to potential disputes over whether the governing law should be that of the arbitral seat
or the underlying contract.

Under Article 14.2 of the LCA, the Tribunal shall decide to apply the law it sees as most appropriate
if the parties have not agreed on the applicable law. In practice, if the arbitration is seated in
Vietnam, the Tribunal tends to apply Vietnamese law to govern the arbitration agreement. However,
if the arbitration is seated outside of Vietnam, “the law governing the arbitration should be the law
of the country has the closest connection to civil relations involving foreign elements”.” This
probably implies either the law of the underlying contract or the law of the seat, which leads to
uncertainty.

2. Secondly, concerning court intervention in arbitration, Vietnam could benefit from the reforms
under the Arbitration Act 2025, which aim to limit judicial interference in matters already decided
by the arbitral tribunal. Although Article 71.4 of the Law on Commercial Arbitration 2010 states
that courts shall not review the merits of a dispute, there have been instances where courts have
overstepped their role. Adopting a more restrictive approach to court intervention, in line with the
Arbitration Act 2025, could reinforce arbitration’s autonomy and efficiency.

3. However, some reforms in the Arbitration Act 2025 may require further study before being
incorporated into Vietnam’s legal framework. For example, regarding arbitrator liability, Article
49.5 of the Law on Commercial Arbitration 2010 still holds arbitrators liable for damages arising
from interim measures issued by the tribunal. In contrast, the Arbitration Act 2025 grants
arbitrators’ stronger immunity unless they act in bad faith or resign unreasonably. Adopting a
similar approach in Vietnam would require careful consideration to balance arbitrator
accountability with judicial protection.

4. Additionally, Vietnam currently does not have provisions on emergency arbitration. As a result, the
reforms under the Arbitration Act 2025, which strengthen court support for enforcing emergency
arbitrator decisions, may not yet be suitable for Vietnam’s legal system. Before adopting such
provisions, Vietnam would need to introduce a legal framework for emergency arbitration and
develop mechanisms for enforcing emergency arbitrator decisions.
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The influence of the Arbitration Act 2025 to international arbitration

L.

The Arbitration Act 2025 may influence how courts in the UK review and enforce arbitral awards,
particularly in cases where jurisdictional challenges are raised.

Other jurisdictions may look to the UK as a model for procedural reforms in enforcement under the
New York Convention 1958, ensuring consistency in international arbitration practice.
Furthermore, international arbitrators who have arbitration seated in UK (such as at LCIA) should
adopt the changes mentioned under Arbitration Act 2025.

Arbitration institution in UK may revisit their rules to consider whether any changes should be
made for the consistency with the Arbitration Act 2025 (for example, the law of arbitration
agreement, the summary disposal, the emergency arbitrator’s conducts...).

Leading arbitration hubs such as Singapore, Hong Kong, and Paris may evaluate whether their own
arbitration laws and institutional rules should incorporate similar reforms to remain competitive. If
the default rule on the law governing arbitration agreements under the Arbitration Act 2025 proves
effective, other jurisdictions may follow suit to bring more clarity to parties engaging in
international arbitration.

Arbitrators should carefully consider what disclosures they should make and ensure that they
disclose appropriately and timely.
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LUAT TRONG TAI 2025: CAC CAI CACH CHINH VA TAC PONG

Luat Trong tai 2025 (Pao luat méi) da nhan dugce su phé chuin cua Hoang gia vao ngay 24 thang 2 ndm
2025, danh diu nhing cai cach quan trong trong quy trinh trong tai tai Anh va x&r Wales. Muc tiéu cta Luat
moi nay 1a 1am thuan lgi hon quy trinh trong tai va nang cao strc hip dan cta London nhu mét trung tim
trong tai qudc té so v&i cac dbi tha nhur Hong Kong va Paris.

1. Quy tic mic dinh méi vé luit diéu chinh théa thuin trong tai

Luat diéu chinh thoéa thuan trong tai dugc xac dinh nhu sau:

(a) Néu céc bén c6 thoa thuan rd rang, luat do s€ duoc &p dung.

(b) Néu khong c6 thoa thudn, luat ctia noi trong tai dugc chon s€ ap dung.

Quy dinh nay duogc ap dung bat ké luat diéu chinh hop dong chinh va thay thé nguyén tic trude day theo
an I¢ Anh tai phan quyét cta Toa an Téi cao trong vu Enka v Chubb.? Vi du, khi trong tai dugc td chuec tai
Anbh, thi thoa thuan trong tai théng thudng s& duoc diéu chinh béi ludt ciia Anh. Theo khoan 6A(2) ciia Pao
luat Moi, luat dugce chon dé diéu chinh hgp dong chinh s€ khong dugc coi 1a lya chon 16 rang vé luét dicu
chinh thoa thuan trong tai. Quy dinh nay cung ¢6 thém hoc thuyét tinh ddc 1ap cua thoa thuén trong tai
(doctrine of separability), khing dinh ring thoa thudn trong tai 14 mot thoa thuan doc 1ap v6i hop dong
chinh va c6 thé chiu sy diéu chinh cia mot hé théng luat khac néu khong co6 su lua chon rd rang tir cac bén
2. Nghia vu cong khai thong tin ciia trong tai vién

Trong tai vién c6 nghia vu cong khai ngay khi c6 thé ddi véi cac bén tham gia t6 tung bat ky hoan canh nao
c6 thé anh hudng dén tinh vo tu, doc 1ap ma trong tai vién biét hodc moi phat hién trong qua trinh t tung.
“Hoan canh lién quan” 1a bat ky yéu t6 nao co thé dan dén nghi ngd hop 1y vé tinh khach quan cia trong
tai vién trong qua trinh giai quyét tranh chip. Day 1a su phap dién hoa tir an 1& Halliburton v Chubb.®

3. Mién trir trach nhiém cia trong tai vién khi tir chirc hoiic bi thay thé

Theo Luat Trong tai 1996, trong tai vién c6 thé bi mat quyén mién trir va phai chiu trach nhiém phép 1y néu

tur chire hoac bi toa an thay thé theo yéu cAu ctiia mot bén. Luét Trong tai 2025 nay tang cuong bao vé trong
tai vién, chi cho phép truy ctru trach nhiém néu:
e Tir chirc khong hop 1y trong bdi canh vu viéce;

e Bi thay thé do hanh dong véi ¥ d6 x4u.

Trong mdt sé 4n 18 & Vuong qubc Anh, trong tai vién c6 thé phai chiu trach nhiém vé chi phi hoic thiét hai
phat sinh tir yéu cau bai nhiém cua ho.'° Theo ghi chii giai thich lién quan dén Dy ludt Trong tai cia Thuong
vién (House of Lords) ngdy 6 thang 11 nim 2024, cai cach trong Ludt mdi c6 thé giup trong tai vién khong
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con chiu trach nhiém vé vi€c bai nhiém hodc tir chirc cia minh, trir khi trong tai vién da hanh dong véi y
dinh xau hodc viéc tir chitc dugc ching minh 1a khong hop 1y.1!

4. Quyén han ciia toa 4n trong hd tro té tung trong tai va trong tai vién khan cip

Toda 4n ¢6 quyén ra 1énh hd trg qué trinh trong tai, bao gdm cac bién phap khan cip, ching han nhu bao
quan chung cir d6i v6i bén thir ba. Ngoai ra, Ludt Trong tai 2025 gitip ting cudng hiéu luc thyuc thi cac
quyét dinh cuta trong tai vién khan cép, cho phép céac bén tim kiém su hd tro tir toa 4n Anh dé chuyén doi
cac 1énh cudng ché cua trong tai vién khan cip thanh 1énh cua toa an Anh.

5. Phan d6i thAm quyén va quy trinh phan ddi theo Muc 67 (Lack of jurisdiction)

Mot don yéu cau toa an xac dinh van dé so bd vé tham quyén s€ khong dugc xem xét néu hdi dong trong
tai da co quyet dinh vé tham quyén.

Su thay déi nay giup ngin chin toa 4n xét lai bang chimg da dugc trong tai xem xét, ddng thoi han ché cac
bén dua ra 1ap luan hodc chimg ctr méi. Piéu nay dugc phap dién héa tir an 18 Dallah v Chinh phii Pakistan,
trong d6 Muc 67 cia Luat Trong tai 1996 timg cho phép mdt phién xét xir lai toan b voi bang chimg va
18p luan moi.

Céc han ché té tung chinh ddi voi su can thiép cua toa an trong qua trinh trong tai bao gom:

e Mot ly do phan d6i khong duoc néu ra trude hoi ddng trong tai s& khong duoc dua ra trude toa an,
trir khi bén phan di ¢6 thé chimg minh rang ho khong thé biét hodc phat hién ra 1y do d6 mot cach
hop 1y khi tham gia t6 tung.

e Chung ctr khong duoc trinh bay trude hoi dong trong tai s& khong duge xem xét boi toa an, trir khi
c6 bang chimng riang bén phan ddi khong thé cung cp chimg ctr d6 mot cach hop 1y trong qué trinh
t6 tung trong tai.

e Toa an khong duoc xem xét lai chung cir da dugc hoi déng trong tai xem xét.

6. Phan quyét tém tit (Summary Disposal)
Hoi dong trong tai c6 quyén dua ra phan quyét theo thi tuc rat gon néu xac dinh rang:

o Mot bén khong co6 trién vong thuc té dé thang kién vé mdt yéu cau hodc van dé cu thé; hodc
o Mot bén khong c6 trién vong thuc té dé bao vé thanh cong mdt yéu cau hodc van dé cu the.

Nhirng cdi cach nao Viét Nam nén xem xét ap dung?

Viét Nam hién dang trong qua trinh stra ddi Luat trong tai thuong mai 2010, do d6 cac cai cach cua
Arbitration Act 2025 ¢6 thé thuc day moi truong trong tai cuia Viét Nam trén tién trinh trd thanh mot dia
diém trong tai hap din.

1. Mot sb cai cach Viét Nam co thé tiép can, trong doé co quy tdc mac dinh vé luat diéu chinh thoa
thuan trong tai. Theo do, néu cac bén khong c6 théa thuan cu thé, luat cta noi trong tai dugc chon
s€ dugc ap dung.

Viée xé4c dinh luat 4p dung cho thoa thuén trong tai 1a diéu can thiét vi n6 dua ra ciu tra 10i cho cac
ciu hoi quan trong nhu ai 1a bén tham gia thoa thuén trong tai, tinh trong tai cia tranh chip, va tinh
hop 1€ cta thoa thuan do.

11 Exlanatory Notes related to the Arbitration Bill by House of Lords dated 6 November 2024,
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Trudc khi Pao luat Trong tai 2025 c6 hiéu luc, c6 hai cach tiép can trong vi€c xac dinh luét ap dung
cho thoa thuan trong tai khi cac bén khong c6 sy lya chon luat ro rang. Cach tiép can tht nhét, duoc
xac nhan trong vu Enka v Chubb, 1a luit dugc chon rd rang dé diéu chinh toan bd hop ddng s€ la
su lya chon ngﬁm dé diéu chinh thoa thuan trong tai. Cach tiép can thir hai cho réng luat cua noi to
chure trong tai c¢6 thé diéu chinh thoa thuan trong tai néu khong co su lua chon 1 rang. Cach tiép
can thtr hai nay ciling dugc phan anh trong vu Kabab v Kout, khi tda 4n phan quyét réng luat Anh,
v6i tur cach 14 lut ctia hgp dong chinh, khong thé hién y dinh cta cac bén trong viée ap dung luat
Anh cho théa thuén trong tai.'?

Trong khi do, Luét Trong tai Thuong mai 2010 cua Viét Nam (Ludt TTTM 2010) chua c6 quy dinh
13 rang vé van dé nay, dn dén tinh trang cac bén co thé tranh luan vé ludt 4p dung dya trén luat
ctia dia diém td tung trong tai hay luét cta hop ddng chinh (underlying contract). Theo Diéu 14.2
Luat TTTM 2010, LCA, Hoi dong Trong tai s& quyét dinh ap dung luat ma ho thay phtt hop nhét
néu cac bén khong c6 thoa thudn vé luat ap dung. Trong thuc té, néu trong tai duoc to chire tai Viét
Nam, Hoi dong Trong tai c6 xu huong ap dung luat Viét Nam dé diéu chinh thoa thuan trong tai.
Tuy nhién, néu trong tai duoc t6 chirc bén ngoéi Viét Nam, "luat diéu chinh théa thuén trong tai
pha1 1a luat cia qubc gla c6 moi lién hé mat thiét nhat v6i quan hé dan su ¢ yéu té nudc ngoai" 13
Diéu nay co6 thé ngu ¥ rang luat ap dung c6 thé 1a luat ctia hop dong chinh hoic ludt cta noi trong
tai, dan dén sy khong chic chén.

Bén canh d6, vé sy can thi€p cua toa an ddi voi hoat dong trong tai, viéc tham khao cai cach cua
Dao luat Trong tai 2025 s& giup cho Viét Nam giam thiéu nhiing vu viéc ma toa an can thiép qué
sau tham chi xem xét lai nhitng van dé d3 duge can nhic bai hoi ddng trong tai, mac du da cé quy
dinh toa an s€ khong xem xét vé mat ndi dung cuia tranh chz”ip tai Diéu 71.4 Luét Trong tai thuong
mai 2010.

Tuy nhién, mot s6 cai cach trong Pao luat Trong tai 2025 s& can thoi gian dé nghién ctru thém vé
tinh phu hop. Vi dy, truong hop trach nhiém cuia trong tai vién, biéu 49.5 Luat Trong tai thuong
mai 2010 con rang budc trach nhiém cta trong tai vién ddi vai thiét hai do quyét dinh ap dung bién
phap khén cap tam thoi cho hoi dong trong tai ban hanh.

Ngoai ra, Viét Nam hién nay van chua c6 quy dinh vé trong tai khén cép, do vay cai cach ctua Luat
Anh vé& sy hd trg cua toa an lién quan dén cac quyét dinh cua trong tai khin cdp van chua phu hop
v6i thuc tién cta phap luat Viét Nam.

Tac dong ciia Pao luat Trong tai 2025 doi véi Trong tai Qubc té

1.

DPao luat Trong tai 2025 ¢o thé anh hudng dén cach cac toa an tai Anh xem xét va thuc thi cac phan
quyét trong tai, dic biét 1 trong cac truong hop co khiéu nai vé tham quyén.

Céc khu vuc phép 1y khac c6 thé xem xét Anh nhu mot mé hinh cai cach thu tuc trong viée thuc thi
phan quyét trong tai theo Cong udc New York 1958, nham dam bao tinh nhét quan trong thyc tién
trong tai qudc té. Hon nita, cc trong tai vién qudc té cé dia diém td tung trong tai tai Anh (chang
han nhu tai LCIA) nén cép nhét cac thay ddi duogc quy dinh trong Pao luat Trong tai 2025 dé tranh
trudng hop bi hity phan quyét.

12 Kabab-Ji (Lebanon) v Kout Food Group (Kuwait) [2020] Paris Court of Appeal, Pole 1 - chambre 1, No.
17/22943 at pp. 5. See also, Goldsmith QC, Lord and others, ‘Kabab-Ji and the Law of the Arbitration Agreement:
French and English Courts Clash Once Again’ (Debevoise & Plimpton LLP)
https://www.debevoise.com/insights/publications/2020/07/kabab-ji-and-the-law-of-the-arbitration-agreement

13 Thang Pham, 2023 Vietnam ADR Week Recap: Governing Law of The Arbitration Agreement — A Comparative
Law Perspective, Kluwer Arbitration, https://arbitrationblog.kluwerarbitration.com/2023/07/09/2023 -vietnam-adr-
week-recap-governing-law-of-the-arbitration-agreement-a-comparative-law-perspective/.
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3. Céc t6 chirc trong tai tai Anh c6 thé xem xét lai cac quy tic ctia ho dé danh gi4 liéu c6 can thay doi
nham dam bao su théng nhét voi DPao luét Trong tai 2025 hay khong. Vi dy, ho co thé diéu chinh
cac quy dinh lién quan dén luét diéu chinh thoéa thuan trong tai, thu tuc bac bo tém tat (summary
disposal), va cac quy tic vé hoat dong ciia trong tai vién khan cip (emergency arbitrator).

4. Céc trung tam trong tai hang dau nhu Singapore, Hong Kong va Paris c6 thé danh gia liéu luat
trong tai va quy tic ciia ho co nén diéu chinh dé phan anh cac cai cach tuong ty hay khong, nham
duy tri tinh canh tranh. Néu quy tdc mic dinh vé luat diéu chinh thoa thuan trong tai trong Pao luat
Trong tai 2025 ¢6 hiéu qua, cac khu vuc tai phan khac c6 thé ap dung mé hinh nay dé mang lai sy
minh bach hon cho cic bén tham gia trong tai qudc té.

5. Céc trong tai vién can xem xét can than vé nghia vy cong khai thong tin ctia minh va dam bao rang
ho thyc hién viéc cong khai mdt cach dﬁy du va kip thoi nham duy tri tinh minh bach va tranh xung
dot loi ich trong qua trinh trong tai.



