HOI THAO TRAO POI KIEN THU'C,
KY NANG HANH NGHE LUAT SU
CHUYEN SAU TRONG LINH VU'C

THU'ONG MAI QUOC TE PHU HQP

VO CAC CAM KET QUOC TE

MOT SO VAN DE VE HOA
GIAI THUONG MAI

Ha Néi, 23/05/2019

LS. NGUYEN MANH DUNG
* Ph¢ giam ddc | Trung tdm hoa giai Viét nam VMC

* Giam ddc Cong ty TNHH Phong ADR Viét Nam

@ NOIDUNG !

1. Ky nang cta luat sw trong Hoa giai:

- K§ ning tw vin vé hoa giai
- Ky nang soan thdo van ban hoa giai
- Ky ndng dai dién trong hoa giai

2. Hoa gidi ddu tw va Céong wéc Hoa giai
Singapore
- Tac dong quéc té€ cia Céng wdc hoa giai
Singapore
- Hoa giai theo cac cam két qudc té cta Viét
nam

3. Khuyén nghi & Ciu hoi thao luin

1. THUYET PHUC KHACH HANG LUA CHQN Jiat
HOA GIAI TRONG CAC PHUONG THUC i,,?g.—
' GIAI QUYET TRANH CHAP e

* Thwong luwong  Tranh tung tai toa an
(Negotiation) (Litigation)

* Trung gian - Hoa gidi  Swxac dinh cta chuyén gia
(Mediation/Conciliation) (Expert Determination)

* Hoa gidi trong t6 tung ddn <+ Adjudication (Dispute
sw (court annexed Adjudication Board - DAB)
mediation) * Mini - trial, Rent a Judge,

Hoa gidi/Trong tai VV.
(Med/Arb - Arb/Med) o Viét Nam ?
Trong tai (Arbitration)
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2. CAC TIEU CHI DANH GIA PHUONG {@g
THUC GIAI QUYET TRANH CHAP %%¥

THICH HO'P

jii.
iv.

vi.

Quy dinh cta phap
luat

Thién chi cia cac
bén

Thoi gian va tinh kip
thoi

Chuyén mon

Chi phi

Hiéu qud kinh t&

HOA GIAI

vii.

viii.

Xi.

Bdo mat

Kha ning cwdng ché
thi hanh

Kiém soat qua trinh
bédi cac bén

Quy dinh trong Hop
dong

Loi thé va bit loi
ctia than chu

3. KHUON KHO PHAP LY CUA %f@-??

1. Khudn khé phap Iy quéc té:

Luat mau vé hoa gidi thwong mai quéc t& cia UNCITRAL

2002 sira d6i 2018

Quy téc hoa gidi ctia UNCITRAL 1980
Cong wéc Singapore vé Hoa giai A/73/17
Céc hiép dinh qudc té ma Viét nam 13 thanh vién: CP-TPP

&EVIPA

2. Khuéon khé phap ly Viét Nam:
¢ B0 luat to tung dan sw 2015
e Nghi dinh 22/2017/ND-CP vé Hoa gidi thwong mai

24/02/2017

 Cac cong vin clia Toa 4n nhan dan t3i cao hwéng dan thi
diém hoa giai, d6i thoai tai Toa an 16 tinh, thanh pho truc

thudc TW

4. HOA GIAI THUO'NG MAI - PHUO'NG THUC
GIAI QUYET TRANH CHAP MO HIEU QUA

TAI VIET NAM

THONG KE HOAT DONG GIAI QUYET TRANH CHAP TAI VMC

~9345yvno |
O SVUTuangdwung 40,3 triéu us j ay dung|
SO VU HOA GIAI DA TONG TR| GIA TRANH LINH VU'C TRANH

TIEP NHAN

CHAP

CHAP

VIAC
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5. HOA GIAI THUO'NG MAI - PHUONG THU'C
GIAI QUYET TRANH CHAP MOT HIEU QUA
TAI VIET NAM

~ THONG KE HOAT DONG GIAI QUYET TRANH CHAP TAI VMC

04/05 Vu: cac bén da théng nhét chon dwoc Hoa giai vién tién hanh hoa
giai (02 CEDR mediators)

01/05 Vu: c6 sw tham gia hd tre ciia Luat sw

01/05 Vvu: @3 hoan thanh (ma 2018); thei gian tha tuc hoa giai: 36 ngay

~ 4ty VNP Trigia tranh chép thip ~ 595 ty VND Trjgia tranh chip
nhat cao nhét
01 Vu thuc hién hoa giai bing 04 Vu the hién hoa giai bang
tiéng Anh tiéng Viét
Vln"\c 13
—

@ 6 PAC DIEM CUA HOA GIAT (g

* Swhop tac

 Tinh chit tw nguyén

* St dung bén thi ba doc lap la
trung gian dé giup giai quyét
tranh chap

e Tht tuc linh hoat

e Su ki€ém soat ctia cidc bén tranh

chap
8
97 THUAN LO'I CUA HOA GIAI {@g
* Chi phi
e Toc dod
+ Kha nang kiém soat ctia cac bén
* Tinh than thién, khong cé tinh
chat doi khang
* Tinh bdo mat
* Tinh linh hoat
9
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8.¢o THE: COI LA BAT LO1 CUA «“@;;
P HOAGIAI el
e Tiéu chudn khong chic chan, ro
rang
* Lo ngai phai tiét 16 sém nhirng 14p
luan phap ly

» Khong nhat thiét 1a tiét kiém chi phi
* Yéu cau phdi c6 quan hé twong doi
t6t gitra cac bén tranh chip
* Gid tri rang bugc cua két qud hoa
idi!

10

LA B

&G

9. pOI TWONG KHACH HANG

(WL
e

<y

St

« Nha dau tw A DPong: Nhat ban, Han
quoc, Pai Loan, Trung qudc, vv.

* Thwong nhan nwéc ngoai

* Doanh nghiép c6 von dau tw nuéc
ngoai (FDI)

* Doanh nghiép tw nhan

* Doanh nghiép nha nwéc

e Vw.

11

-

10. THAY POI HOP DONG CUNG (g}
' CAP DICH VU PHAP LY i
* Tinh phi luat su theo thoi gian lam
viéc thuc té cia luit sw; hay
* Tinh chi phi luat sw theo ty 1€ % gia
tri tranh chap; hay
* Tinh phi trdn khéng ché c6 dinh
(fixed fee/cap fee);
 Tinh phi ludt sw theo két qud ctia vu
kién (Successful fee/no cure no pay!)

B

12
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13

.....

¥
2. Cac van ban hoa giai
¥
3. Qua trinh hoa giai
\/
4. Théa thuan hoa giai thanh

14

A

@ 13: LUA CHON HOA GIAI VIEN (@

* Hoa gidi vién td chiec: 67 (6)
» Hoa giai vién vu viéc (Ad-hoc): 81 (6)

» Hoa giai vién dwoc chirng nhan dao
tao b&i CEDR (Anh): 72 (4)

» Hoa giai vién dwoc dao tao béi JAMS
(USA): 209 (3)

15
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gl HOA GIAI VIEN {agy
* Vai tro ciia hoa giai vién B
bén trung gian khach quan
gilr vai tro nhit dinh trong tirng giai doan
hoa giai
» Cac giai doan hoa giai: (CEDR)
> Giai doan chuin bi
> Giai doan m¢& ddu hoa giai
> Giai doan tim hiéu thong tin trong hoa
giai
> Giai doan thwong lwgng, mac ca
> Giai doan cudi cung: két thic hoa giai

16
v 15. LUA CHON HOA GIAI VIEN gt
Tiéu chuan e
»Kién thitc
>K¥ nang

»Pham chit dao dirc
Cac phwong thirc danh gia

»>Noi dao tao

>Noi thwe hanh nghé nghiép

»>Kinh nghiém thuc tién

»>DPanh gia cha thi treong

»Chuyén mon chuyén sau cua hoa giai vién
Hoa giai vién vu viéc:
http://bttp.moj.gov.vn/Pages/hoa-giai-vien.aspx

17

16. PAO PU'C NGHE NGHIEP g”@;g

3

v CUA HOA GIAI VIEN i

+ Tiét1o nhirng xung ddt loi ich tiém tang

* Gidi thich rd vai tro ctia hoa giai vién

* Khong thic diy cac bén dat dwoc thoa thuin
hoa giai bang moi gia

e Gitr bi mat hoa giai khi hop kin véi tirng bén

* Danh gia cac khi€u nai vé mat phap ly

* Khuyén khich sy trung thuc va khong thién vi

* Khong nén dong thoi gitr vai tro 1a hoa giai
vién va trong tai vién trong cing mot vu viéc

* Khong nén truc tiép soan thio thoa thuin hoa
giai thanh

18
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http://bttp.moj.gov.vn/Pages/hoa-giai-vien.aspx

17. BAI HOC THANH CONG CUA {é}g
P HOAGIAIVIEN il
* C6 kha ning xdy dwng mdi quan hé tdt véi cic bén tranh
chip dya trén sy hiéu biét, ddng cadm va tin ciy.
* (6 kha nang dwa ra cic giai phap hoa gidi mot cich sang tao
* (6 ky nang hoa giai:
v gilt cho viéc thwong lwong tap trung vao cac vdn dé can
hoa gidi
v tranh ding v& mot bén trong bit cir vdn dé quan trong
nao & cac phién hop chung
v 1am sang t6 cac nhu ciu cta phia bén kia
v dé cho moi ngwdi dwoc x4 hoi khi qua cing thing
v ¢6 ging thuyét phuc mét hodc cc bén tir bé 14p truomg cd
dinh cia minh
v gitp dit ra mot khudn khé cho viéc thwong lwong
v gitp lap nén nhirng wu tién trong s cac nha thwong lwong

19

18. LUA CHQON TO CHUC CUNG CAP gl

' DICH VU HOA GIAI THUONG MAI
* CEDR: https://www.cedr.com/about us/

e CPR: https://www.cpradr.org/about

* JAMS: https://www.jamsadr.com/about/

» ICChttps://iccwbo.org/dispute-resolution-
services/mediation/icc-international-centre-for-adr/

» ICSIDhttps://icsid.worldbank.org/en/Pages/process/I
CSID-Convention-Conciliation.aspx

* HKIAC: http://www.hkiac.org/mediation

*  MHJMC: http://mhjmc.org/en/

* SIMC: http://simc.com.sg/

*  SMC: http://www.mediation.com.sg/

» JIMC Kyoto: https://www.jimc-kyoto.jp/

20

19. LUA CHON TO CHU’C CUNG CAP {@g
' DICH VU HOA GIAI VIET NAM =%

e BTP: http://bttp.moj.gov.vn/Pages/hoa-giai-
thuong-mai.aspx

* Trung tdm Hoa giai Viét nam (VMC) thudc Trung
tdm trong tai qudc t€ Viét nam (VIAC):
http://viac.vn/gioi-thieu-chung-c167.html

* Trung tdm hoa gidi thwong mai quéc té Viét nam
(VICMC) thudc Hoi luat qudc té Viét nam VSIL:
http://www.hoiluatquocte.org.vn/post/thanh-
lap-trung-tam-hoa-giai-thuong-mai-quoc-te-
viet-nam

21
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20. SOAN THAO THOA THUAN ¢
' HOA GIAI QUY CHE =

4%,
¥
3

P

» Diéukhodn hoa giai mau cta Trung tAm Hoa gidi Viét nam:
“Moi tranh chép phét sinh tir hodc lién quan dén hop déng nay
sé duoc gidi quyét bdng hoa gidi tai Trung tam Hoa gidi Viét
Nam (VMC) thuéc Trung tam Trong tai Quéc té Viét Nam theo
Quy téc hoa gidi cda Trung tam nay.”

SIMC Mediation Clause for use before a dispute arises:

“All disputes, controversies or differences arising out of or in
connection with this contract, including any question regarding its
existence, validity or termination, shall be first referred to mediation
in Singapore in accordance with the Mediation Rules of the
Singapore International Mediation Centre for the time being in
force”.

22

» 1. tha tuc hoa gidi minh bach, than thién & tinh dich vu cao

THAN THIEN - Quy trinh hoa gidi than thign

BN D HGH H08 6

A VEL CAU 1A Gk

N TRA LN B b i Gl

23

22. SOAN THAO THOA THUAN {@g
HOA GIAI VU VIEC s
' UNCITRAL MODEL CONCILIATION CLAUSE

“Where, in the event of a dispute arising out of or relating to this contract, the
parties wish to seek an amicable settlement of that dispute by conciliation, the
conciliation shall take place in accordance with the UNCITRAL Conciliation Rules as
at present in force”.

(The parties may agree on other conciliation clauses.)
*  CEDR Model Mediation Agreement

1. The Mediation

2. Authority and status

3. Confidentiality and without prejudice status

4. Settlement formalities

5. Fees and costs of the Mediation

6. Legal status and effect of the Mediation
7. Changes to this Agreement

24



23. SOAN THAO QUAN PIEM g’*@;g
U CUA BEN TRANH CHAP <

w

« MO TA QUA TRINH DIEN RA TRANH CHAP

« YEU CAU CUA BEN TRANH CHAP

« SU KHAC BIET VE QUAN DIEM CUA CAC
BEN

+ NHUNG TAI LIEU CO LIEN QUAN

« NHO’NG THONG TIN RIENG BAO MAT CUA
BEN TRANH CHAP

25

24. SOAN THAO THOA THUAN {pat
U HOA GIAI THANH el

CEDR Terms of the Settlement Agreement
It is agreed as follows:

[A will deliver .......... toBat.......... by not later than 4 o’clock on 25 December .....]
[Bwill pay £ .......... to A by not later than 4 o’clock on 25 December ..... by direct
bank transfer to .......... bank sort code ..........account number .......... ]

[Any other terms]

The Action will be stayed and the parties will consent to an order in the terms of the
attached Order [see attached form of Tomlin order].

OR [A/B] will discontinue the Action on [B/A]’s undertaking not to claim [B/A]’s costs
of the Action against [A/B].

OR Judgment will be entered for [A/B] on their [counter] claim with an order that
[B/A] pay [A/B]’s costs on the standard/indemnity basis subject to detailed
assessment if not agreed.

OR The Action will be dismissed with no order as to costs.

26

A

U 25. CAC QUY TAC HOA GIAI {@ﬁ

* Quy tic hoa giai cta Uy ban Lién hiép
quoc vé Luit thwong mai quéc té
4/12/1980 (UNCITRAL)

* Quy tic hoa giai cia Phong thwong mai
qudc té ICC c6 hiéu lwc tir 1/1/2014;

* Thu tuc hoa gidi miu ctia CEDR 2018

* Quy tic hoa gidi ctia Trung tim Hoa
giai Viét nam (VMC) c6 hiéu lwc tw
01/07/2018

27
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'26. CAC BUO'C HOA GIAI

Cam két va
chap thuén
quy tac hoa

bé tac {hifﬂng thwong lugng
lwong giira cac bén

Sau khi chdm
k dirt hoa giai

qu:{ hoa gidi

28

27.QUY TRINH HOA GIAL: HOA g}
GIAI THUONG MAI

iét 19p dia
diém va gip
g& cac bén

Trao dbiva
chuan bi so' by

Xac dinh van
Thu thiap dé cin hoa giai
thong tin va lich
hoa giai

3

Phéi c6 théa thuan hoa giai bing
vin ban trudce hodc sau khi tranh
chdp phat sinh

Hoa gidi 1a khong bt budc, cic
bén ty nguyén hoa giai

Thoi han hoa giai khéng duwoc
tinh mién trir thoi hiéu khéi kién
Khong c6 quy dinh vé gid tri
chimg cir cua thong tin trao ddi
trong qua trinh hoa giai

Hoa giai vién khong c6 quyén
mién trir trach nhiém nghe
nghiép

C6 thé két hop phuong thirc hoa
gidi v&i trong tai (Arb-Med-Arb)

.

.

29

28. QUY TRINH HOA GIAI: HOA g@;

Thoéa thuén hoa giai thanh truéc
hét c6 thé c6 gia tri phap ly nhw
mot hgp dong méi & cac bén cb
thé tw do thoéa thuan lya chon luat
diéu chinh va phuwong thic giai
quyét tranh chdp cho hop dong
méi nay

Néu cic bén tw nguyén thi hanh
théa thudn hoa gidi thanh thi
khéng can toa an cong nhan

Né&u cac bén muén bdo dam hiéu
lyc cudng ché thi hanh théa thuan
hoa giai thanh & Viét nam thi phai
thue hién thu tuc cong nhan thoa
thuan hoa giai ngoai tda an

0 GIAI TAI TOA AN ‘ i«m

« Hoa giai vién tai Trung tdm hoa giai
do Toa 4n thanh 14p 13 cuu thdm
phén véi nhitng kinh nghiém xét xtr
rat khac nhau

Cuu thdm phan theo xu hwéng danh
gia phap ly vi tri phap ly ctia cac bén
tranh chdp nhiéu hon vai trd la
trung gian hd tre qué trinh hoa giai
Hoa gidi vién c6 mai lién hé xa hoi -

.

.

Hoa giai vién c6 thé tiép xuic truc tiép
voi trng bén trude khi mé phién hop
hoa giai chinh thirc

* Thoi han hoa giai tir 20 ngay kéo dai

61 toi da 2 thang, khong tinh vao thoi
hiéu khéi kién hay thoi han chuén bi
xét xir

+ Ty 1é hoa giai thanh cao (76,2%) dic

nghé nghiép chit ché véi cac tham *

phén xét xtr
Hoa giai khong thanh thi khong phai
mé phién hop hoa gidi bit budc
trwdc khi mé phién toa theo B luat
TTDS 2015

.

30

biét trong linh vic hon nhan, gia dinh.
Két qua hoa giai thanh c6 thé la Tham
phéan ra quyét dinh cong nhén théa
thuén hoa giai thanh theo diéu 212
(chwong 13 Thu tuc hoa giai va chuin
bi xét xt¥) hodc Chwong 33 Thu tuc
cong nhan két qua hoa gidi ngoai toa
an BLTTDS 2015

23-May-19
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29. SV KHAC BIET QUAN TRONG @
GITU’A CAC QUY TRINH HOA GIAI %¥ v"’

A GIAI THUONG MAI HOA GIAI TAI TOA AN
1. Lwa chon Hoa gidi vién: « Tda 4n phén cong;
tw do théa thuan
2.Vitriphdply: nhwnhau < Pa c6 DPon khéi kién
3. Théng tin cung cip: tdm  nhwng chwa cé Ban tw bao
tit quan diém theo yéu ciu  va.

cia HGV * Cung cip chirng c

4. Phuong thirc hoa giai:

evaluative /facilitative * Evaluative by retired
(CEDR) judges

5. Buéc hoa gidi: hop < Hopriéng/chung
chung/riéng

31

30. VAI TRO CUA LUAT SU’

#.-

"
f,;:,,

| &""""‘}

* Thuyét phuc khach hang lwa chon hoa giai 1a phu'o'ng
thirc gidi quyét tranh chip thich hop thay thé cho
tranh tung tai Toa an.

* Soan thdo mdt théa thuan hoa gidi cho tranh chip da
phat sinh ho3c sé c6 thé phat sinh trong twong lai.

* Lwa chon 1 hodc 2 hoa gidi vién hay t6 chirc hoa gidi va
quy tac hoa giai thich hop.

* Soan thao giai trinh (submission) cho hoa giai vién va
kiém soat viéc trao d6i thong tin vé vu viéc.

* X4y dwng chién lwgc hoa gidi phu hop va tw vin cho

qua trinh dé.
e Lwa chon m6 hinh thwong lwgng hop tac hay canh
tranh
32
31. TU VAN CHO KHACH HANG {agy
=

* Giadi phap dat dwoc c6 théa man yéu ciu cla
khach hang hay khong

* Thong bao cho khach hang biét sém nhirng kha
nang c6 thé xay ra khi hoa giai

* M0 t4 tién trinh hoa giai cho khach hang

* Nghién ctru tim hiéu cac t6 chicc cung cip dich
vu hoa giai, quy tic hoa giai va hoa giai vién

* Lwa chon ngudi dai dién t6t nhat cho khach
hang tham gia hoa giai

* Xay dwng nhitrng phwong an hoa giai khac nhau
va phét trién mot chién lwoc hoa giai

33

23-May-19
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32. PAI DIEN CHO KHACH HANG g@ﬁ

* Ra soat lai nhirng diém manh va diém yéu cia vu viéc
cung v&i khach hang

* Tim hiéu kj nhitng lgi ich cho khach hang va ngworc lai

* Trinh bay truc tiép véi khiach hang cta phia bén kia

« Kién nhan trong qua trinh hoa giai

* Can nhic than trong viéc trao doi thong tin

* Viéc hoa giai khong thanh van c6 thé dem lai lgi ich

» Thwong lwgng thay mat cho khach hang hodc cung véi
khach hang

* Soan thdo & danh gia vé mat phap ly cia dw thao thoa
thun dat dwgc trong hoa giai trude khi cam két chinh
thie

34

33. NHO'NG CAU HOI THU'C TIEN g@g
' TRONG HOA GIAI BYE

« Khi ndo nén dwara dé xuat < C6 nén cin nhic co ché dong

hoa giai? Viéc duwa ra dé hoa giai dé tan dung wu thé vé

xudt hoa gidi c6 thé hién sy~ Van héa va ngén ngi?

yéu thé trong giai quydt - Tiét 16 thong tin bio mat cho

tranh chdp? hoa giai vién & mirc do nao la
phu hop?

« Viéc hoa giai nén kéo dai
bao lau? Liéu di dén thyi ° Ludt s hay doanh nghiép nén
diém nén két thic hoa giaiy 421 dién tién hanh hoa giai?

« Dia dim hoa gidi c6 nhit * C6 nén dwa ra loi xin 16i khi

Ll 2 A . » tién hanh hoa giai?

thiét & mot noi trung lap

hay thuan tién cho cacbén? ° bz
35
A ey
. 34. KHUYEN NGHI %'lgﬁ

1. Nén can nhic hoa giai thwong mai trong diéu
khoan giai quyét tranh chdp hén hop nhiéu
tang (multi tiers clause)

2. Lwa chon duing hoa giai vién c6 vai tro quan
trong trong tién trinh hoa giai

3. Xay duwng cac phwong an thuwong lwong khac
nhau dé khach hang chu dong trong ban dam
phan

4. Tan dung k§ ning nghé nghiép cta hoa giai
vién dé€ sang tao ra cac giai phap mai giai quyét
tranh chép.

36
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CER CAUHOITHAO LUAN1 ¢

« THOT HIEU: Théa thuan vé thoi hiéu?

« CHNG CU: Théa thuan bao mat va
ché tai xt Iy vi pham?

* Quyén mién trir ciia Hoa giai vién?

37
36. CONG U'O'C HOA GIAI SINGAPORE  {g
ARTICLE 5. GROUNDS FOR REFUSING TO GRANT RELIEF ")““?

1. The competent authority of the Party to the Convention where relief is
sought under article 4 may refuse to grant relief at the request of the
party against whom the relief is sought only if that party furnishes to
the competent authority proof that:

(a) A party to the settlement agreement was under some incapacity;

(b) The settlement agreement sought to be relied upon: (i) Is null and void,
inoperative or incapable of being performed under the law to which the
parties have validly subjected it or, failing any indication thereon, under
the law deemed applicable by the competent authority of the Party to the
Convention where relief is sought under article 4; (ii) Is not binding, or is
not final, according to its terms; or (iii) Has been subsequently modified;

(c) The obligations in the settlement agreement: (i) Have been performed; or
(ii) Are not clear or comprehensible;

(d) Granting relief would be contrary to the terms of the settlement

agreement;
38
@ 37. CONG U'0'C HOA GIAI SINGAPORE {pn

ARTICLE 5. GROUNDS FOR REFUSING TO GRANT RELIEF
(e) There was a serious breach by the mediator of standards
applicable to the mediator or the mediation without which breach
that party would not have entered into the settlement agreement; or
(f) There was a failure by the mediator to disclose to the parties
circumstances that raise justifiable doubts as to the mediator’s
impartiality or independence and such failure to disclose had a
material impact or undue influence on a party without which failure
that party would not have entered into the settlement agreement.

2. The competent authority of the Party to the Convention where
relief is sought under article 4 may also refuse to grant relief if
it finds that:

(a) Granting relief would be contrary to the public policy of that
Party; or

(b) The subject matter of the dispute is not capable of settlement by
mediation under the law of that Party 2

39

23-May-19

13



. CHAU AU CHO HOA GIAI VIEN =%

40

. 39. BIT VO'I PHAP 26/05/1992 g

41

. 40.BTA VO1 HOA KY 13/07/2000 %@5}

42

& 4.

38. B0 QUY TAC NG XU CUA i)

*Quyén tu do chi djnh Hoa giai vién

+Su pht hop vé ning liyc chuyén mén;

* Tinh doc lap va khach quan.

* Thoa thudn hoa giai, quy trinh hoa giai cong bing;
* Phi hoa giai cong khai.

* Nghia vu bao mat.

s 2

e

4
=

tﬂﬁ-‘

1. Moi tranh chdp ddu tw giitva mét Bén ky két
v&i mdt cong ddn hodc mét céng ty ctia Bén
ky két kia phdi c¢é gdng gidi quyét bdng hoa
gidi (réglé a I'amiable) giita hai Bén lién
quan.

2. Néu tranh chdp khéng gidi quyét dwoc
trong thoi han 6 thdng ké tir khi vu tranh
chdp dwoc mét trong hai Bén néu ra, thi theo
yéu cdu ctia mét Bén, vu tranh chdp sé dwoc
dwa ra Trong tai. [...]

Y,

B

2. Trong trwong hop cé tranh chdp ddu tu, cdc
bén tranh chdp cdn né luc gidi quyét théng qua
tham vdn va thwong lwong, cé thé bao gom cd
viéc str dung thii tuc khong rang budc co sw
tham gia ctia bén thir ba. Pht hop véi khodn
3 ctia Piéu nay, néu tranh chdp chwa gidi quyét
dwoc théng qua tham vdn va thwong lwong,
céng dan hodc cbng ty ctia mgt Bén la mot bén
trong tranh chdp ddu tw cé thé dwa tranh chdp
ra gidi quyét theo mét trong cdc phwong thirc
sau:

23-May-19
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43

' XUYEN THAI BINH DUONG (TPP)

44

] XUYEN THAI BINH DUONG (TPP)  5%¢

Diéu 9.16: Tham vdn va dam phdn

Trong truwong hop cé tranh chdp ddu tw, nha
ddu tw tranh chap va Bén ky két tranh chdp sé
né luc gidi quyét tranh chdp thong qua tham
vdn va dam phdn, viéc tham vdn nay cé thé bao
goém thu tuc khéng rang budc, cé sw tham

gia cua bén thir ba. Viéc tham vdn sé dwoc t6

chire trong vong 30 ngay k& tir ngay giri thdng
bdo y dinh khdi kién ra trong tai, trir khi cdc
bén tranh chdp cé théa thudn khdc

42. HIEP PINH DOI TAC CHIEN LU QC

Piéu 9.18: Tham vin va thwong lwong

1. Trong trwong hop phdt sinh tranh chdp
trong qud trinh ddu tu, bén nguyén don va bi
don trwéc hét phdi tim cdch gidi quyét théng
qua tham vdn va thwong lwong véi nhau, trong
dé bao gom viéc dp dung cdc thu tuc khéng
rang buéc thwc hién véi cdc bén va cé sw
tham gia ciua bén thir ba théng qua trung
gian hoa gidi.

43. HIEP PINH POI TAC CHIEN LU'QC g@sg

* Diéu 28.10: Trinh d6 chuyén mén clia cac Trong tai vién va Thanh vién

Danh séch

* Trinh d6 chuyén mén cda cdc Trong tai vién

« 1. Tt ca céc trong tai vién s&:
*(a) phal co chuyen mén hoéc kinh nghigém vé luat, thudng mai

quoc té, cac van dé khac theo Hlep dinh nay, hoac viéc glal quyet
céc tranh chép phat sinh theo cac Hiép dinh thwong mai quéc té;

* (b) dwoc lwa chon chat ché trén co s& khach quan, dang tin cay,

va phan xét hop ly;

+ (c) phai doc lap, va khang bi anh hwéng hodc nhan chi dan tir bat

ky Bén nao; va

« (d) tuan tha céc quy téc (rng x&r ndm trong Cac Quy téc vé Tha tuc.
* 2. M6t ca nhan khong thé tham gia v&i tw cach mot trong tai vién

45

dbi vai tranh chap ma ngum nay da tirng tham gia theo Diéu 28.6
(M®6i gi¢i, Trung gian va Hoa giai).

23-May-19
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44. HIEP PINH POI TAC CHIEN LU'Q'C
XUYEN THAI BINH DUONG (TPP)

Muc B: Tha tuc Té tung Trong nuéc va Giai quyét Tranh

chap Thuvong mai Tw

* Diéu 28.23: Giai phap Giai quyét Tranh chip Khac

+ 1. M&i Bén s&, cb géng hét murc c6 thé, dé khuyén khich va
tao thuan loi ddi véi viéc siv dung trong tai va cac phwo'ng
thire giai quyét tranh chap khac cho viéc giai quyét cac tranh
chép thwong mai quéc té gitra cac bén tw nhan trong khu vuc
tw do hoa thwong mai.

* 2. Nham muc dich nay m&i Bén s& quy dinh cac thl tuc phi hgp dé
dam bao tuan thu cac thda thuan dé phan x{r va cdng nhan va thi
hanh phan quyét cla trong tai trong cac tranh chdp do.

« 3. Mot Bén sé dworc coi la tuan tha quy dinh tai khoan 2 neu
Bén do la mot Bén va tudn tha Coéng udc cda Lién hop quéc
vé Cong nhan va Thi hanh cac Phan quyét Trong tai Nuéc
ngoai ndm 1958!

46
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45. HIEP PINH POI TAC CHIEN LUQC
@ XUYEN THAIBINH DUONG (TPP)

CHAPTER 9: INVESTMENT

Section B: Investor-State Dispute Settlement
Article 9.18: Consultation and Negotiation
1. In the event of an investment dispute, the claimant and the
respondent should initially seek to resolve the dispute through
consultation and negotiation, which may include the use of non-
binding, third party procedures, such as good offices, conciliation or
mediation.

2. The claimant shall deliver to the respondent a written request for
consultations setting out a brief description of facts regarding the
measure or measures at issue.

3. For greater certainty, the initiation of consultations and

negotiations shall not be construed as recognition of the jurisdiction
of the tribunal.

47
46.HOA GIAI TRANH CHAP  {mg}
@ PAUTU THEOEVIPA ool

CHAPTER 3 : DISPUTE SETTLEMENT
SECTION A : RESOLUTION OF DISPUTES BETWEEN PARTIES
ARTICLE 3.4 Mediation Mechanism

The Parties may at any time agree to enter into a mediation procedure
pursuant to Annex 9 (Mediation Mechanism) with respect to any measure
adversely affecting investment between the Parties.

SECTION B Resolution of Disputes between Investors and Parties
SUB-SECTION 2 ALTERNATIVE DISPUTE RESOLUTION AND CONSULTATIONS
ARTICLE 3.31 Mediation
1. The disputing parties may at any time agree to have recourse to mediation.

2. Recourse to mediation is voluntary and without prejudice to the legal
position of either disputing party...

48
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47. HOA GIAI TRANH CHAP {@;@
' PAU TU THEO EV IPA Bl
* Hoa giai vién: vién chtrc tw phap hoac luat
gia cao cdp, qudc tich trung lap, am hiéu
cong phap qudc té, luat dau tw & thwong mai
quoc té (diéu 13.3)
 Tha tuc: bit dau hoa giai, lwva chon hoa giai
vién, quy tic hoa giai (Section 3: Art.2-3-4)

 Hoa giai vién cung cip bdo cdo thuc té hoa
giai (factual report): Art. 5.3

* Hau qua phap ly (6), thoi han (7), chi phi (8)

49

48. GIAI QUYET TRANH CHAP ey
@ BANG HOA GIAI THEO IPA oF

THU TUC TIEN HANH HOA GIAI:
* Do hoa gidi vién quyét dinh sau khi trao ddi véi cac bén;

» Hoa giai vién c6 thé dé xuit giai phap giai quyét vu viéc
nhwng khong dwoc dwa ra cic giai thich vé noi dung Hiép
dinh;

* Hoa giai chdm dut khi:

» Céc bén dat dugc thoa thun thdng nhit;
rdng cac nd lyc hoa giai khong thé dat dwgc két qua
nira;

> Thong bao béng van ban clia bt cir bén nao vé viéc
chdm dut hoa giai

50

49. GIAI QUYET TRANH CHAP (]
. BANG HOA GIAI THEOEVIPA =% |

KET QUA HOA GIAI THANH:
»Cac bén tw nguyén thi hanh

»Thod thun két qua hoa giai thanh dwoc
céng b cong khai triv cac thong tin dwoc
cho la tuyét mat hoac bao mat

51
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50. QUY TAC CUA IBA VE HOA
@ GIAITRANH CHAP PAU TU

et

B

i ¥

*Pham vidp dung: tranh  «Vai tro hoa gidi vién
chép lién quan dén Nha . Tign hanh hoa giai
nuwéc hodc doanh
nghiép nha nuérc.

* Tinh doc lap va khach
quan cta hoa giai vién. i

*Chidinh hoagidiviénva i” 4 va chdm d
tiéu chuin hoa gidi vién: h?t qua va cham dut
Téng thu ky PCA. oaglal

T nhiém va thay thé
hoa giai vién

*Phién hop vé quan ly
tién trinh hoa giai
*Riéng tw va bao mit hoa

52
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P5L. KIEN NGHI
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1. Ban hanh Quy tic hoa giai vu viéc mAu ctia UNCITRAL
khuyén khich dp dung cho hoa gidi vu viéc.

N

. Ban hanh Quy tic mAu dao dic va (rng xr clia Hoa giai
vién thwong mai diéu chinh hoat dong ctia hoa giai vién
vu viéc.

w

. Ban hanh va huwéng din st dung théng nhit cac miu
Thoa thuén hoa gidi, Pon yéu cau cdng nhan két qua hoa
giai thanh; Vin ban ghi nhan két qua hoa giai thanh;

4. Pao tao: k§ ning hoa giai, cong phap qudc té, luat dau tw

va thwong mai qudc té.

w1

Nghién ctru kha thi thanh 1ap Trung tdm hoa giai thuwong
mai qudc gia hodc Trung tdm hoa giai lién két Viét Nhat

53

A 2

U 52. CAC VAN PE CAN HOAN THIEN %@E

« Chi dinh thanh vién Hoi dong tai phan dé
lam Hoa giai vién = Ngudn nhan luc con
han ché

* Su tuong thich gitra phép luat Viét Nam va
cac diéu udc qubc té

* Co ché thi hanh thoa thuén hod giai thanh
trong tranh chap dau tu

54
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P54 TAI LIEU THAM KHAO 4

56

U 55. TAI LIEU THAM KHAO

57

Thoéa thudn hoa gidi thanh c6 nén xin cong

nhan thanh ban an ctia Toa an Viét nam hay
khong?

Thoéa thuan hoa giai thanh cé gia tri nhv mot
hop dong méi chiu sw diéu chinh cha lut nwéc
ngoai v&i co ché gidi quyét tranh chap maéi?
Théa thuin hoa gidi thanh c6 thé gi¢i han
pham vi thAm quyén cuda trong tai dé thi hanh
theo Cong wérc New York 19587
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Mediation Advocacy: The Role of lawyers in Medlatlons

by Prof. Dwight Golann:
https://www.jamsadr.com/files /Uploads/Documents/I
nternational/Mediation-Advocacy-eBook.pdf

Chwong trinh mon hoc Alternative Dispute Resolution
(ADR) ctia Trwong Luat Queen Mary, DHTH Luin Dén
CHUONG 10: KY NANG THAM GIA GIAI QUYET TRANH
CHAP BANG HOA GIAI cta Ls. Nguyén Trung Nam, EP
Legal (Gido trinh kj ning tw vdn ctia Hoc vién tw phép)
S6 tay cho Hoa giai vién 01/2018 do CEDR & IFC 4n
hanh

Toa dam vé Hoa giai tai Toa 4n 2018 (TANDTC & IFC)

CEDR: https://www.cedr.com/about us/modeldocs/

CIArb: http://www.ciarb.org/guidelines-and-

ethics/guidelines/mediation-guidelines

IBA:

https://www.ibanet.org/LPD /Dispute Resolution Section
Mediation/Default.aspx

ICC: https://iccwbo.org/dispute-resolution-
services/mediation/mediation-rules/

UNCITRAL:
http://www.uncitral.org/uncitral/en/commission/workin,

groups/3Investor State.html
SIMC: http://simc.com.sg/practice-note/

e

g

UNCITRAL: h uncitral.un.org/en/texts arbltratlon

IBA:https: www.lbanet.or LPD/Dispute Resolution S

ectionZMediatiOHZDefault.aspx

CEDR: https://www.cedr.com/about us/modeldocs/
SIMC: http://simc.com.sg/

JIMC: https://www.jimc-kyoto.jp/

MHJMC: http://mhjmc.or:

VIAC: http://viac.vn/hoa-giai-c113.html.

TANDTC:https: //www.toaan.gov.vn/webcenter/portal /t
atc/tindean?mucHienThi=1073

VSIL: http://www.hoiluatquocte.org.vn/post/thanh-lap-
trung-tam-hoa-giai-thuong-mai-quoc-te-viet-nam

Kluwer: http://mediationblog.kluwerarbitration.com/
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TRAN TRONG CAM ON!

ADR VIETNAM CHAMBERS LLC

—— INDEPENDENT ARBITRATORS & MEDIATORS

CONG TY TNHH PHONG ADR VIET NAM (ADR Vietnam Chambers LLC)
Dia chi: Lau 46, Toa thap tai chinh Bitexco, S6. 2 Hai Triéu,

Phwong Bén Nghé, Quén 1, Thanh phd H6 Chi Minh City, Viét Nam

BT. 0903 807 376

Email: dzung.nguyen@adr.com.vn

Web: www.adr.com.vn
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