KY NANG GIAI QUYET
TRANH CHAP THU’'ONG
MAI BANG TRONG TAI

ADR VIETNAM CHAMBERS LLC QUOC TE

TP Ha Noi, 24-25/08/2019

LS. NGUYEN MANH DUNG

e Thanh vién | Toa trong tai quéc té ICC

e Trong tai vién | Trung tam Trong tai quoc té Viét nam VIAC

e Trong tai vién | Uy ban Trong tai thwong mai Han qudc KCAB
+ Giam d6c Cong ty TNHH Phong ADR Viét Nam



9l KY NANG CHUNG

1. Ky nang dam phan & soan thao
2. Ky nang tw van

3. Ky nang tranh tung tai trong tai



' 2. Persuasiveness is the key!

= e =

Case Strategy and Preparation for Effective Advocacy
Written Advocacy
The Case Management Conference - Initial Hearing

Evidentiary hearing: Direct and Re-Direct Examination;
Cross-Examination of Experts; The Role of the Expert in
Advocacy;

Hearings: Opening Submissions; Closing Arguments; Tips
for Second-Chairing an Oral Argument; The Effective Use
of Technology in the Arbitral Hearing Room

How to Mock Your Case Effectively
Advocacy in Investment Treaty Arbitration
Advocacy in Construction Arbitration



¥s3 CAC NGUYEN TAC CO BAN

1.
2.

Tinh doc lap cua Thoa thuan trong tai
Quyén tuw quyét dinh vé tham quyén ctia Hoi
dong trong tai

. Quyén ty do dinh doat ctia cac bén tranh chap

To tung trong tai hop thirc: cac bén duoc doi
xtr cong bang nhw nhau;
Trong tai vién phai khach quan va doc lap

. Toa an phai tir choi thu ly khi c6 Théa thuan

trong tai

. Tinh chung tham ctia phan quyét
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4. NGUON CUA PHAP LUAT it
. R/
N
|

LUAT CU’NG LUAT MEM

e Cong wéc New York 1958 » Cac huéng dan ctia IBA

e Luat trong tai mau UNCITRAL e Caclwuy cua UNCITRAL

e Quy dinh vé giai quyét tranh e Hwéng dan va lwu y clia cac
chap tai cac hiép dinh, diéu wdc trung tam trong tai quac té:
quoc té khac c6 lién quan ICC, SIAC, HKIAC, CIArb

e Luat trong tai thwong mai nam Cco SO AP DUNG
2010

, e Thoa thuan cua cac bén
e BO luat to tung dan sw 2015

e Nghi quyét HDTP 01/2014

e Quy tac trong tai clia trung tAm

e Tham quyén tu quyét cia
HDTT

e Nguon tham khao khac
trong tai



5. THE GOLDEN RULE -
v KNOW YOUR TRIBUNAL! ...

TIEU CHUAN CAC PHUONG THU’C PANH GIA
« Kién thirc « Noi dao tao
 K§ nang « Noi thwc hanh nghé
 Pham chat dao dtc nghiép

« Kinh nghiém thuwc tién

- Panh gia cua thi trueong

e Chuyén mon chuyén sau
cua trong tai vién



6. CHOOSING AND SETTING UP

THE APPROPRIATE TRIBUNAL

>

>

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBILRATORE ac MUDLAIQRS

Hwéng dan cia ICC d6i véi Uy ban quéc gia va Nhém
10/05/2016

Cac yéu to dé chi dinh trong tai vién tiém nang:
e Tinh tiét va hoan cdnh cua vu kién cu thé

e Kinh nghiém trong tai

e Dia diém t6 tung trong tai (place of arbitration)
e Luatap dung

e Gia tri tranh chap

e NgoOn ngit trong tai

e Thoi gian va diéu kién dé giai quyét vu kién

e Quoctich ciia TTV tiém nang

e Tinh doc lap, khach quan cia TTV tiém nang



v 7. TIEP CAN TRONG TAI VIEN

HUONG DﬁN VE VIEC PHONG VAN TTV ADR VIETNAM CHAMBERS 11
TIEM NANG CUA CIARB 2016

+ Kinh nghiém vé trong
tai quoc té

+ Chuyén mon vé van
dé tranh chap

+ Thoi gian va bDiéu
kién tham gia xét xw
(thoi gian dw kién dé
gidi quyét vu viéc va to
chtrc phién hop)

~

+ DPO6i voi trong tai vu
viéc, phi cho TTV va cac
diéu kién khac cua viéc
chi dinh TTV

~

N3N ONOHM




'8. CHALLENGES

1. The Authority: ICC Court (Art.14.3)/Tribunal or VIAC ..o e
President (Art. 17.2)

2. Admissibility of challenge (Art. 14.2 ICC Rules)

For a challenge to be admissible, it must be submitted by a
party either within 30 days from receipt by that party of the
notification of the appointment or confirmation of the
arbitrator, or within 30 days from the date when the party
making the challenge was informed of the facts and
circumstances on which the challenge is based if such date is
subsequent to the receipt of such notification.

2. Merits of challenge (Art.14.1 ICC Rules)

A challenge of an arbitrator, whether for an alleged lack of
impartiality or independence, or otherwise, shall be made by
the submission to the Secretariat of a written statement
specifying the facts and circumstances on which the challenge
is based.




' 9. WRITTEN ADVOCACY

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBILRATORE ac MUDLAIQRS

1. Request or notice of arbitration and answer

2. Statement of claim or memorial and a
statement of defence or counter-memeorial.

3. Statement of reply or reply memorial and a
statement of rejoinder or rejoinder
memorial

4. Pre-hearing submissions or skeleton
arguments

5. Post-hearing submissions
6. Bespoke submissions



10. GENERAL RULES FOR

WRITTEN ADVOCACY

DS

Do not make the situation more complex
Persuasion is the key

The key is to establish the confidence of your
tribunal

Do not use, or overuse, vehement or hyperbolic
language

Be prepared to concede indefensible or poor
points

It is critical to know your case as well as possible
from the outset

Do not overestimate your language abilities

Do not overlook quantum, interest and costs.



11. HUONG DAN SQAN THAO CAC  ¢may
BAN Y KIEN CUA VIEN TRONG
' TAI ANH (CIArb)

Phan doi vé tham quyén;
Pon xin ap dung bién phap khan cap tam thoi;

Pon yéu cau bao dam chi phi t6 tung;



12.CAN CU PE PUA RA PHAN
@ POIVE THAM QUYEN

Sw ton tai cua Théa thuan trong tai?

Cac bén trong tranh chap c6 dong thoi la cac
bén tham gia thoa thuan trong tai?

anh

Thoa thuan trong tai c6 khiém khuyét?

Théa thuln trong tai dwoc 1ap theo mau?

NOi dung tranh chip nam trong pham vi cta
thoa thuan trong tai?

Trong tai vién c6 quyén han can thiét?



93 TO CHU*C CUOC HOP SO BO

Quy tac, luat trong tai dwoc ap
dung va dia diém gidi quyét
tranhchAp bang trong tai (Place of
arbitration)

Ngbn ngilr trong tai, viéc dich
thuat tai li€u va phién dich truc
tiép;

Viéc thanh 1ap HOi dong trong tai
(HDPTT) va giai quyét cac phan doi
vé thAam quyén;

Viéc ap dung thu tuc rut gon
(experdite procedure)

Pham vi tham quyén ciia HDTT

Viéc 4p dung bién phap khan cip
tam thoi (BPKCTT) néu cé

D T A P U
Viéc trao doi thong tin lién lac
gitta cac bén lién quan trong to
tung trong tai
Xac dinh nhitng van dé co ban
cta tranh chap;
Xac dinh cic van dé mot cach
riéeng ré (Bifurcation)
Théng nhat vé hinh thirc van
ban trao doi gitta cac bén
(written submissions)
Loi khai ngwoi lam chung
(Witness Statement)
Chuyén gia lam chirng (Witness
Experts)




14. CAC VAN PE VE THU TUC -

QUYET PINH VE THU TUC SO 1

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBILRATORE ac MUDLAIQRS

CEEE S

Thoi biéu to tung, thoi han, viéc xuat trinh dong thoi
Quyén han cia HDTT veé cac van dé thu tuc

Quy tic va nhitng hwéng dan

Ngon ngir trong tai, viéc dich thuat, phién dich trwec tiép
Protocols

a) Van ban giai trinh

b) H6 so van ban, tinh xac thuc cia chirng ci

c) Loikhai cua ngwoi lam chirng, Bao cao cua chuyén gia
d) Yéu cau xuat trinh van ban

e) Phién hop

f) NOp giai trinh sau phién hop



15. DANH SACH CUA ICCA VE

LENH THU TUC SO 1 (PO1)

Cac van ban khong theo ngon ngit to tung
trong tai;

Loi khai cua ngwoi lam chirng, chuyén gia;
Trao doi van ban to tung va cac loi khai;
Yéu cau bén tranh chap cung cap van ban va
viéc xuat trinh van ban;

Phién hop chuan bi xét xit;

Phién hop chuan bi xét xtr cia HDPTT;

Bién ban cac phién hop;

Chi phi



16. CHU’NG CU’ TRONG TO

TUNG TRONG TAI

Diéu tra: diéu 45
Thu thap ching ci: diéu 46.1 & 2
Trung cau giam dinh, danh gia tai san: diéu 46.3

Tham van chuyén gia: diéu 46.4

Yéu ciu Toa an ho tro thu thip ching c: diéu
46.5 & 6

Triéu tap ngwdi lam chirng: diéu 47.1

Yéu cau Toa an ho tro triéu tip nguwoi lam chirng:
diéu 47.2

Gia tri phap ly cua chirng ctr ?



17. QUY TAC CUA IBA VE THU THAP &
PANH GIA CHUNG CU’ 29/05/2010

Ch&ng ci bang van ban va yéu cau xuit trinh ching c
(discovery): Art. 3;

Nguwoi lam chirng va loi khai cua nguwdi lam chirng:
Art.4;

Chuyeén gia lam chirng dwoc cac bén moi: Art.5

Chuyén gia lam chirng do HDTT moi: Art.6

Trung cau giam dinh: Art.7

Phién hop xem xét chirng cr (cross examination): Art.
8

HDTT sé xac dinh: kha nang chap nhan (admissibility),
s lién quan (relevance), tinh thwc chat (materiality) va
trong lwvong cua chirng cir (weight): Art.9



' 18. HINH THU’C CUA CHU'NG CU’

e Van ban quy pham phap luat (legislation);

e Anlé;

e Sach luat (text book);

e Binh luan phap ly (commentary);

e Y kién chuyén gia (legal opinion);

)

)

 Thw dién tw, ban ghi nh¢, du thao, vv.



19. DIRECT AND RE-DIRECT
' EXAMINATION

- Identify the objective of the direct examination.

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBITRATORE ac MEDLANORE ——n

- What are the key points that must be proven through the witness?
- What should the arbitrator believe after hearing the witness?
- What are the issues worth addressing in direct examination?

- Study the documentary evidence and allegations contained in the
submissions filed by the opposing party which relate to the witness’s
testimony.

- Identify some key documents which may be commented on by the
witness in direct examination.

- Structure the direct examination in a clear and convincing manner.

- The questions should be simple and short (one proposition per
guestion).

- Practise before entering the hearing room.
- Direct examination should be well rehearsed.



20. CROSS-EXAMINATION OF
' EXPERTS
[

s the expert witness independent?

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBITRATORE ac MEDLANORE ——n

e |s the expert witness qualified?
* /s the expert witness’s opinion consistent with previously expressed views?

* Has the expert witness relied upon proper instructions and sound factual
assumptions?

e Has the expert witness chosen appropriate methodologies and applied
them correctly?

e Techniques for conducting an effective cross-examination
- Use a ‘headline’ to identify each new topic to be covered

- Use only closed questions, unless there is a specific reason for not doing
SO.

- Use facts, not conclusions.
- Ask only one fact per question.
- Listen carefully to the answer and follow up.



21. PHIEN HOP GIAI QUYET
' TRANH CHAP

e Chu tich HPTT gi&i thiéu thanh phan hoi dong
e Cac bén gidi thiéu thanh phan tham dw

 Thw ky kiém tra tw cach phap ly ciia nhitng
nguwoi tham dw

e Cac bén tranh chap trinh bay yéu cau Kkhai

kién, khiéu nai va y kién bao chira

« HDTT dat cau hoéi cho cac bén tranh chap

e Luat sw cac bén tranh luan

« HDTT hop kin dé ra phan quyét



22. KY NANG TRANH LUAN TAI
' PHIEN HOP

TRU’O'C PHIEN HOP:

e Chuan bi ky cac ho so, tai liéu can thiét

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBITRATORE ac MEDLANORE ——n

e Nam chac cac co s& phap ly va 1ap luin sé néu ra

e Phong van ngudi lam chirng tredc dé chuan bi néu thay can thiét
TRONG PHIEN HOP:

e Tudn theo quy trinh to tung ma Hoi dong trong tai ban hanh

 Trinh bay cac y mot cach ré rang, mach lac va phan bo thoi gian
hop ly cho tirng luan cw

e Khi nhan thay c6 sai sot vé to tung, can néu ra y ki€én ngay
SAU PHIEN HOP:
e Can xem xét ky bién ban phién hop dé dinh chinh kip thoi

e Chul y cac sai sét vé to tung trong phién hop (néu co)



23. KY NANG TRANH TUNG TAI

PHIEN HOP

Thé hién dwoc kién thirc phap ly;

Ly giai mot cach logic;

Str dung k§ nang tham van va tra 1oi;
Cach dién dat c6 tinh thuyét phuc cao;
Két thuc van dé moét cach co6 dong.




' 24. OPENING SUBMISSIONS

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBILRATORE ac MUDLAIQRS

(1) an introduction that sets the stage, provides some
overarching themes and exposes the main strengths of your
case as well as the opposition’s weaknesses;

(2) an account of the factual narrative that makes best use
of the evidence, particularly in fact and document-heavy
cases;

(3) an exposition of the law as applied to the facts of the
case;

(4) a rebuttal of arguments already raised by the other side
or anticipated to be raised at the hearing;

(5) an examination of the quantum; and
(6) a conclusion.



' 25. CLOSING ARGUMENTS

- Emphasising evidence on liability
- Expert evidence

- Quantum

- The law

- Reply closing submissions

- Costs



26. LUU Y KHI THI HANH PHAN
' QUYET TRONG TAI

Xac dinh vu viéc la trong tai trong nwdc hay

trong tai nwéc ngoai dé xem xét:

e Cac can ct va thoi han dé yéu cau cong nhan/
huy bé phan quyét trong tai

e Toa an c6 tham quyén xem xét don yéu cau
huy phan quyét, dang ky phan quyét vu viéc

e Cac van dé khac nhw an phi, 1é phi yéu cau
cong nhan va thi hanh, cac thu tuc lién quan
dén co quan thi hanh an



27. HOW TO MOCK YOUR CASE
' EFFECTIVELY

e Challenge
e Jurisdictional Objection

* Hearing



' TAI LIEU THAM KHAO QUOC TE (1)

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBITRATORE ac MEDLANORE ——n

Gary Born, International Commercial Arbitration - Commentary and
Materials, The Hague (Transnational Publishers / Kluwer Law International
2nd Edition) 2001.

Thomas Carbonneau, Cases and Materials on Commercial Arbitration and
Docu-mentary Supplement, 3rd edition (Juris Publishing) 2003.

Thomas Carbonneau, Law and Practice of Arbitration (Juris Publishing)
2003.

W Lawrence Craig, William W Park & Jan Paulsson, International Chamber of
Commerce Arbitration, 3rd edition, Dobbs Ferry / NY (Oceana) 2000

Fouchard, Gaillard, Goldman on International Commercial Arbitration (ed. by
Emmanuel Gaillard and John Savage), Kluwer Law International 1999.

Julian D M Lew, ed. Contemporary Problems in International Arbitration,
London (CCLS, now Kluwer) 1986.

Julian D M Lew, Loukas A Mistelis and Stefan Kroll, Comparative Interna-
tional Commercial Arbitration, Kluwer Law International 2003.




' TAI LIEU THAM KHAO QUOC TE (2)

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBITRATORE ac MEDLANORE ——n

* Jean-Francois Poudret et Sébastien Besson, Droit comparé de l'arbitrage
interna-tional, (Bruylant, LGDJ & Schulthess 2002)

e Alan Redfern & Martin Hunter with Nigel Blackaby and Constantine
Partasides, Law and Practice of International Commercial Arbitration (Sweet
& Maxwell 4th edi-tion) 2004.

e W Michael Reismann, W Laurence Craig, William W Park & Jan Paulsson,
Interna-tional Commercial Arbitration, Cases, Materials and Notes on the
Resolution of In-ternational Business Disputes (Foundation Press) 1997.

e Petar Sarcevié, (ed.), Essays on International Commercial Arbitration
(Graham & Trotman / Martinus Nijhoff) 1989.

e Tibor Varady, John ] Barcel6, IlI, Arthur T von Mehren, International
Commercial Arbitration - A Transnational Perspective, St. Paul, Minn (West
Group - American Casebook Series, 2nd edition) 2002.




v TAI LIEU THAM KHAO TRONG NU'O'C

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBILRATORE ac MUDLAIQRS

50 phan quyét trong tai quoc té chon loc xuiat ban nam
2002

e Cac quyét dinh trong tai quoc té chon loc nam 2007

e (Cac phan quyét trong tai qudc té chon loc nam 2010

e Trong tai va cac phwong phap giai quyét tranh chap lwa chon

e Alan Redfern, Martin Hunter, Nigel Blackaby, Constaintine
Partasides, Phap luit va thwc tién trong tai thwong mai qudc té

e Tw phap qudc té Viét nam - TS D6 Van Dai - PGS.TS. Mai Hong
Quy. NXB Chinh tri quoc gia nam 2010

e Tuyén tip cac Ban an, Quyét dinh cta Toa an Viét nam vé
Trong tai thwong mai - TS. P6 Van Pai & TS. Tran Hoang
Hai. NXB Lao Pong T3/2010




v TAI LIEU THAM KHAO MANG

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBITRATORE ac MEDLANORE ——n

« IBA:
https://www.ibanet.org/LPD/Dispute Resolution Section/A
rbitration/Default.aspx

e UNCITRAL:
http: //www.uncitral.org/uncitral/en/uncitral texts/arbitrati
on/2012Recommendations.html

e CIArb: http://www.ciarb.org/guidelines-and-
ethics/guidelines/arbitration-guidelines

e ICCA: http://www.arbitration-icca.org/publications.html

e ICC: https://iccwbo.org/dispute-resolution-
services/arbitration/practice-notes-forms-checklists/



https://www.ibanet.org/LPD/Dispute_Resolution_Section/Arbitration/Default.aspx
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2012Recommendations.html
http://www.ciarb.org/guidelines-and-ethics/guidelines/arbitration-guidelines
http://www.arbitration-icca.org/publications.html
https://iccwbo.org/dispute-resolution-services/arbitration/practice-notes-forms-checklists/

v TAI LIEU THAM KHAO MANG

ADR VIETNAM CHAMBERS LLC
———— INDEPENDUNT ARBILRATORE ac MUDLAIQRS

e ADR Vietnam Chambers LLC:
http://adr.com.vn/en/media/conference.htm

e Academia:
https://independent.academia.edu/ManhDzungNguyen

e GAR:

https://globalarbitrationreview.com/edition/1001259/the-
guide-to-advocacy-third-edition



http://adr.com.vn/en/media/conference.htm
https://independent.academia.edu/ManhDzungNguyen
https://globalarbitrationreview.com/edition/1001259/the-guide-to-advocacy-third-edition

TRAN TRONG CAM O'N!

ADR VIETNAM CHAMBERS LLC

INDEPENDENT ARBITRATORS & MEDIATORS

CONG TY TNHH PHONG ADR VIET NAM (ADR Vietnam Chambers LLC)
Dia chi: Lau 46, Toa thap tai chinh Bitexco, S6. 2 Hai Triéu,

Phwong Bén Nghé , Quan 1, Thanh phé H6 Chi Minh City, Viét Nam

DT. 0903 807 376

Email: dzung.nguyen@adr.com.vn

Web: www.adr.com.vn



mailto:dzung.nguyen@adr.com.vn
http://www.adr.com.vn/
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