MO HINH BAN XU’ LY TRANH CHAP
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Tp. Hé Chi Minh, 5/10/2021

TTV. NGUYEN MANH DUNG
« Phé chi tich | HOI DONG KHOA HOC VIAC
* Trong tai vién | VIAC, HIAC & KCAB International

1. HTTPS://ICCWBO.0RG/DISPUTE-
- RESOLUTION-SERVICES/DISPUTE-BOARDS/

' 2. ICC DISPUTE BOARDS g‘i

1. Ban phan xtt tranh chip (Dispute
Adjudication Boards -DABs) ban hanh cac
quyét dinh (decisions/findings/rulings);

2. Ban xtr ly tranh chip (Dispute Review
Boards -DRBs) ban hanh cac khuyén nghi
(recommendations);

3. Ban tranh chip két hop (Combined
Dispute Boards -CDBs) dwa ra giai phap
trung gian (offer an intermediate
solution)
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' 3.ICC DATA
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1. ICC Annual Report 2020

*In 2020, three (03) requests were filed for the
appointment or confirmation of ten (10) dispute board
members on the basis of an agreement referring to the
ICC Dispute Board Rules.

*In 2018, five (05) requests were filed for the appointment
of DB members on the basis of a contract referring to the
ICC Rules. The ICC Dispute Board Rules may be applied
without recourse to ICC. However, the administrative
services listed above to facilitate the application of the
Rules are provided exclusively by the ICC ADR Centre.

4. LUAT XAY DUNG 2014, LUAT SO g’“;
LE

' 50/2014/QH13 DATED 18/6/2014

Bl

DPiéu 146. Thwéng, phat hgp dong xay dwng, bdi thwong
thiét hai do vi pham va giai quyét tranh chip hop dong
xay dwng

8. Nguyén tdc va trinh tw gidi quyét tranh chdp hop dong xdy
duwng dwoc quy dinh nhw sau:

a) Tén trong cdc théa thudn hop déng va cdc cam két trong
qud trinh thyc hién hop dong, bdo ddm binh ddng va hop tdc;

b) Cdc bén hop dong cé trdch nhiém tw thwong lwong gidi
quyét tranh chdp. Truwong hop cdc bén hop dong khéng tw
thwong lwong dworc thi tranh chdp dwoc gidi quyét théng qua
hoa gidi, trong tai thwong mai hodc toa dn theo quy dinh ctia
phdp ludt.

5.NGHI PINH S0 37/2015- VE HQP ?f '*'“'-gg
PONG XAY DU'NG NGAY 22/4/2015 2

Piéu 45. Gidi quyét tranh chip hop dong xay dwng

1. Khi gidi quyét cdc tranh chdp trong qud trinh thuc hién hop dong xdy dung,
cdc bén phdi tudn thi nguyén tdc va trinh tw gidi quyét tranh chdp hop dong
xdy dung dwoc quy dinh tai Khodn 8 Diéu 146 Ludt Xdy dung sé
50/2014/QH13.

2. Trwomg hop cdc bén tham gia hop déng cé théa thudn gidi quyét tranh chdp
hop dong théng qua hoa gidi dwoc thuc hién béi co quan, té chirc hodc mat,
m@t s6 cd nhdn chuyén gia (goi chung la ban xi Iy tranh chdp), khi dé viéc xi Iy
tranh chdp hop dong théng qua ban xit ly tranh chdp dwoc quy dinh nhw sau:

a) Ban xi ly tranh chdp c6 thé dwoc néu trong hop dong tai thoi diém ky két
hodc thiét Idp sau khi cé tranh chdp xdy ra. S6 lwong thanh vién ban xik ly tranh
chdp do cdc bén tw théa thudn. Thanh vién ban xi Iy tranh chdp phdi la nguoi
¢6 trinh dp chuyén mén phi hop véi ndi dung tranh chdp, kinh nghiém trong
vdn dé gidi quyét tranh chdp hop dong va hiéu biét vé cdc quy dinh phdp ludt
lién quan dén hop dong xdy dwng.




6. DIEU 45. GIAI QUYET TRANH
' CHAP HO'P PONG XAY DUNG

b) Trong thoi han hai mwoi tdm (28) ngay ké tir ngay cdc bén nhdn
duoc két ludn hoa gidi cia ban xi Iy tranh chdp, néu mét bén khong
dong y két ludn hoa gidi ctia ban xi ly tranh chdp thi ¢6 quyén phdn déi
va cdc tranh chdp nay sé dwoc gidi quyét tai Trong tai hodc Toa dn theo
quy dinh ctua phdp ludt; trwong hop qud thoi han néu trén khong bén
nao phdn doi két ludn hoa gidi thi coi nhw cdc bén da théng nhdt véi két
ludn hoa gidi. Khi do, cdc bén phdi thuc hién theo két ludn hoa gidi.

¢) Chi phi cho ban xi¥ ly tranh chdp dworc tinh trong gid hop dong xdy
dung va do méi bén hop dong chiu mét nira, trir trwong hop cdc bén cé
théa thudn khdc.

3. Thoi hiéu khéi kién theo thi tuc Trong tai hodc thoi hiéu khéi kién lén
Toa dn gidi quyét tranh chdp hop déng xdy dung dwoc thuc hién theo
quy dinh cé lién quan ctia phdp ludt.

7. MOT SO VAN DE PHAT SINH TRONG s
g e TE e

1. Tim kiém thanh vién Ban x ly tranh chip (Adjudicators) & dau? Luét
sw hay Ky sw xay dung?

2. Ban chét phap 1y ctia co ché DAB: thuwong lwgng, hoa gidi hay trong tai,
v ?

3. Tinh chét "rang budc" va "chung thdm" cta két qua hoat dong cua
DAB: recommendations, findings/rulings?

4. Ban xtt Iy tranh chap c6 phai 1a mot diéu kién tién t6 tung bt budc cho
Trong tai hay khong?

5. Ty 18 cac tranh chdp dwoc giai quyét béi Ban xtr ly tranh chdp?

Cac dw an von ngan sach khong c6 khodn muc chi phi danh cho viéc 1ap
va van hanh Ban xi Iy tranh chip

7. Cac dw an vén ODA: co quan quan ly von khong dong y thanh 1ap DAB
thwong truec, chi 14p Khi xay ra tranh chip

8. Mirc lwong cho cac thanh vién Ban xir Iy tranh chdp bi giéi han theo
mttc lwong chuyén gia theo quy dinh ctia Nha nwéc nén khong moi dwoc
nguoi tham gia.
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' 8. PHU'ONG AN XU LY

| e

1. Nghi vé DB ngay khi thwong lwgng va soan thdo hop dong
(Contract Data).

2. Can c6 Appointing Entity or Official twong tw nhw déi véi
Trong tai vu viéc!

Diéu 28.5. Cung cdp dich vu trong tai, hod gidi va cdc phwong

thirc gidi quyét tranh chdp thwong mai khdc theo quy dinh cta

phdp ludt.

3. DB: la su két hop gitra co ché phong nglra va quan ly tranh

chdp vai tinh chit tw nguyén ctia hoa gidi va tinh tai phan ciua

trong tai: 1 co ché hoa toan méi!

“The DAAB proceeding shall not be deemed to be an arbitration

and the DAAB shall not act as arbitrator(s).”




' 9. PHU'O'NG AN XU LY (tiép theo)

4. Tuy thudc vao thoa thuan cta cac bén lwa chon hinh thirc
DB nao ma két qua cua DB c6 thé c6 gid tri phap ly rang budc
hay tw nguyén. Tuy nhién du c6 rang budc thi chi c6 gia tri
nhw mot thoéa thuin hgp dong chir khéng mang tinh phép ly
bt budc nhw mot két qua tai phan clia TA hay Trong tai.

“If the DAAB has given its decision as to a matter in Dispute to
both Parties, and no NOD under this Sub-Clause 21.4.4 has
been given by either Party within 28 days after receiving the
DAAB’s decision, then the decision shall become final and
binding on both Parties”.

5. Thoi han dé€ khiéu nai Quyét dinh DB khac véi thoi hiéu
khai kién vu viéc tai Trong tai.

10
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' 10. PHUONG AN XU’ LY (ti€p theo) §

I

=

m‘

:

6. Thy theo tirng thAm quyén (seat) ma co ché DB c6
thé 1a diéu kién tién t6 tung hay khéng. ¢ Viét nam
la Khong.

“Except as stated in the last paragraph of Sub-Clause
3.7.5 [Dissatisfaction with Engineer’s determination],
in Sub-Clause 21.7 [Failure to Comply with DAAB’s
Decision] and in Sub-Clause 21.8 [No DAAB In Place],
neither Party shall be entitled to commence
arbitration of a Dispute unless a NOD in respect of
that Dispute has been given in accordance with this
Sub-Clause 21.4.4.”

11
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W 11 PHUONG ANXU' LY (tiép theo) {®

7. Hoi dong trong tai c6 bi rang budc bai quyét dinh ctia DB hay khong
tly thudc vao théa thuén cta cac bén cé gidi han thdm quyén cta
HDTT hay khéng va viéc HDTT ton trong nguyén tic Party Autonomy
nhu thé ndo.

“Unless settled amicably, and subject to Sub-Clause 3.7.5 [Dissatisfaction
with Engineer’s determination], Sub-Clause 21.4.4 [Dissatisfaction with
DAAB’s decision], Sub-Clause 21.7 [Failure to Comply with DAAB’s
Decision] and Sub-Clause 21.8 [No DAAB In Place], any Dispute in
respect of which the DAAB’s decision (if any) has not become final and
binding shall be finally settled by international arbitration...

The arbitrator(s) shall have full power to open up, review and revise any
certificate, determination (other than a final and binding
determination), instruction, opinion or valuation of the Engineer, and
any decision of the DAAB (other than a final and binding decision)
relevant to the Dispute.”

12




12 PHUONG AN XU LY (tiép theo) )]

8. Nén tham khio kjy Iluwdng cac Practice
Note/Guidelines qudc t& phé bién.

9. Nghién ctru stra d6i Luat xay dung va Nghi dinh
huéng din dé chi rd tinh chat phap ly ctia DB.

10. B6 sung quy dinh vé dw toan chi phi phong
nglra tranh chip vao trong chi phi xay dung

11. Cho phép cac dv an thanh 1ap DB tir dau dw an

12. C6 co ché linh hoat vé lwong chuyén gia déi voi
thanh vién Ban xt ly tranh chdp

13

' 13. ICC CASE STUDY

1. Arbitration Agreement: Article 20.6 of the Contract Agreement (FIDIC)

2. Sub-clause 20.6 of the FIDIC General Conditions of the Contract

3. The sole arbitrator must (i) first determine whether the DAB Decision is valid and binding, (ii)
second determine whether he may legally grant such relief, and (iii) if such relief may legally be
granted, he must determine whether it should be granted under the circumstances of the present
case.

4. First, the sole arbitrator concludes that the conditions required under Sub-Clause 20.4 are met
and that, therefore, the DAB Decision is valid.

5. The sole arbitrator concludes that, pursuant to Sub-Clause 20.4, Respondent is under a

contractual obligation to give prompt effect to the DAB Decision.

Accordingly, the Sole Arbitrator concludes that “the dispute relating to the DAB Decision” may be

referred to arbitration under Sub-Clause 20.6.

7. Third, the sole arbitrator (i) notes that the subject matter of this partial award concerns the right
for Claimant to request immediate compliance with the DAB Decision and (ii) concludes that he
does not need to review the merits of the DAB Decision in order to make a final determination on
this issue.

8. Fourth, the sole arbitrator finds that (i) under Romanian procedural law, he may order
Respondent’s specific performance of its contractual obligation under Sub-Clause 20.4, i.e. to pay
the amounts due under the DAB Decision, and that (ii) he deems it appropriate to do so.

9. In light of the above, the sole arbitrator orders Respondent to comply with the DAB Decision and
to pay to Claimant the amount of RON 45 760 561.68 with interest “calculated by reference to the
rates determined as applicable by the DAB in its Decision, from the date indicated in the DAB Decision
until the actual date of payment”.

o
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' 14. TAI LIEU THAM KHAO
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ICC DISPUTE BOARDS: https://iccwbo.org/dis ute-resoiii’éi'iﬁh-
services/dispute-boards/

. FIDIC National Adjudicator Lists:

https://www.fidic.org/node/812

. DBF BOOKS: https://dbfederation.org/resources/books

. DRBF: https://www.disputeboard.org/

. Adjudication Society: http://www.adjudication.org/
. CIArb’s Adjudication Guidance Notes:

https://www.ciarb.org/resources/guidelines-

ethics/adjudication-guidance-notes

. SCL International: https://www.sclinternational.org/courses

. VICMC: https://vicmc.vn/dich-vu/phong-ngua-hoa-giai-phan-xu-

tranh-chap-db/

15. INTERNATIONAL CONSTRUCTION: g&a{@
CONTRACTS AND ARBITRATION =Y ‘-'

1.

ge

Jane Jenkins and Simon Stebbings, International Construction Arbitration Law
(Kluwer 2013)

John Hinchey and Troy Harris, International Construction Arbitration Handbook, (2013
Nael G Bunni, The FIDIC Form of Contract, 3rd. Ed (Blackwell Oxford 2005)

Ellis Baker, Ben Mellors, Scott Chalmers, and Anthony Lavers, FIDIC Contracts: Law and
Practice, (Informa Law 2009)

Axel-Volkmar Jaeger and Gotz-Sebastian Hok, FIDIC - A Guide for Practitioners (Springer-
Verlag 2010)

Jeremy Glover & Simon Hughes, Understanding the New FIDIC Red Book, (Sweet &
Maxwell, 2006)

John Uff, Construction Law (Sweet & Maxwell, 2013, 11th Ed.)

Keating on Construction Contracts and Supplement

Emden’s Construction Law

Hudson’s Building and Engineering Contracts and Supplement

. The Award, in Jacob Grierson and Annet van Hooft , Arbitrating under the 2012 ICC Rules,

(Kluwer Law International 2012)

. Fadri 1 Part II: C on the ICC Rules, in Manuel Arroyo (ed),

Arbitration in Switzerland: The Practitioner's Guide, (Kluwer Law International 2013)

v 16. THAO LUAN
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Tiéu chi cua Adjudicators?
Recommendations OR Decisions?

Nén thanh 14p DB vao thoi diém nao: tir
dAu dw 4n hay khi xay ra tranh chip?

Lam thé nao dé lién két co ché DB vai
Hoa giai va Trong tai?

Mot s6 k§ nang va nhirng diéu cin tranh
khi thuc hién co ché DB & Viét Nam?



https://iccwbo.org/dispute-resolution-services/dispute-boards/
https://www.fidic.org/node/812
https://dbfederation.org/resources/books
https://www.disputeboard.org/
http://www.adjudication.org/
https://www.ciarb.org/resources/guidelines-ethics/adjudication-guidance-notes
https://www.sclinternational.org/courses
https://vicmc.vn/dich-vu/phong-ngua-hoa-giai-phan-xu-tranh-chap-db/
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Q&A

ADR VIETNAM C

INDEPENDENT ARB:

CONG TY TNHH PHONG ADR VIET NAM (ADR Vietnam Chambers LLC)
Dia chi: Lau 46, Toa thap tai chinh Bitexco, S8. 2 Hai Triéu,

Phuong Bén Nghé , Quan 1, Thanh phd Ho Chi Minh City, Viét Nam

DT. 0903 807 376

Email: dzung.nguyen@adr.com.vn

Web: www.adr.com.vn
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