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! Luat su, Trong tai vién Nguyén Manh Diing duoc B6 Tu phap Viét Nam dé cir giit chirc Chu tich Ban Diéu
hanh cua Trung tim Trong tai Quéc té thudc Trung tim Tai chinh Qudc té tai Viét Nam (VIFCA). Ong 1a mot
trong tai vién va hoa giai vién hang dau tai Viét Nam, véi hon 30 nam kinh nghiém trong linh vyc tranh chap
hang hai, thuong mai va dau tu.

Ong Diing hién la Giam déc ADR Vietnam Chambers LLC va Chu tich sang lap cua Cong ty Luat TNHH Tu
van Boc Lap (co tén giao dich quoc té 1a Dzungsrt & Associates), mt hang luat uy tin chuyén vé “hang hai va
giai quyét tranh chip. Ong 1a nguoi Viét Nam dau tién tr thanh thanh vién Toa Trong tai Qudc té ICC. Ong
thuong xuyén dam nhiém vai tro trong tai vién duy nhét, chu tich hoi dong trong tai trong cac vu tranh chap lién
quan dén thuong mai qudc té, xay dung, mua ban va sap nhap (M&A) va hang hai theo cac quy tic td tung trong
tai khac nhau, bao gdm quy tic cua VIAC, SIAC, KCAB va ICC.

Luat su Nguyen Manh Diing di truc tiép tham gia Nhom tu van ndi dung dao tao ludt su phyc vu hoi nhap qudc
té thuoc Dé an thanh 1ap thi dlem Trung tdm dao tao ludt su phuc vu hoi nhap kinh t& quéc té va tu vin ndi dung
dao tao va la thanh vién Té tu vAn xdy dung D& 4n thanh 1ap Cau lac bo lut su, chuyén gia phap luat phuc vu
hoi nhép kinh té qudc té ctia Bo tur phap va sau nay Ia thanh vién Tiéu ban xay dung dé 4n, Ban van dong thanh
1ap Cau lac b6 luat su thuong mai quéc té (goi tat 13 VBLC) cua Lién doan luét su Viét Nam. Hién ong la thanh
vién trong Ban bién tap Lut lut su sira d6i va Dé an xdy dung ché dinh luat su cong cua Bo tu phap.

2 Ong Pham Duong Hoang Phuc 14 giang vién Khoa Luat tai Truong Dai hoc Kinh té — Luat, PHQG Thanh phd
Ho6 Chi Minh, Viét Nam, Trg 1y Trong tai tai ADR Vietnam Chambers LLC va 1a Thanh vién dugc cong nhan
cua Vién Trong tai Anh (MCIArb) tir nam 2022. Ngoai ra, nghién ctru hoc thuat cia 6ng Phuc tép trung vao
trong tai thuong mai quoc té, giai quyet tranh chap giita nha dau tu va nha nudc (ISDS) va giai quyét tranh chép
gilra cac quoc gia (hé thong giai quyét tranh chap cia WTO). Ong da dugc Giai Nhét Giai thuong Nghién ctru
Khoa hoc EUREKA lan tht XXIIL do Bo trudng Bo Khoa hoc va Cong nghé Viét Nam trao tang & linh vuc
hanh chinh-phap 1y
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1. GIOI THIEU

Trong tai thuvong mai quéc t& duoc xdy dung trén nguyén tic ty do y chi va tinh chung
thim cuia phan quyét, nhung giita thoi diém phat sinh tranh chap va thoi diém Hoi dong trong
tai (HDTT) ban hanh phan quyét cudi cing von co thé kéo dai tir mot dén vai nam. Diéu nay
dan dén quyén va loi ich hop phap cua cac bén ludn tiém 4n nguy co bi xAm hai bai hanh vi tau
tan tai san, tiéu hity chimg c, hodc cac hanh dong don phuong 1am thay d6i hién trang tranh
chap. Bién phap khan cép tam thoi (BPKCTT - interim measures) chinh 1a cong cu phap 1y

duoc thiét ké dé han ché rui ro do.%*

Trong thoi gian gin day, nhu cau ap dung bién phap tam thoi trong trong tai qudc té ting
1én dang ké, phan 16n do xu hudng “luat su hoa” (lawyerization) trong tai qudc té va su du nhap
clia cac chién thuat can tré to tung von phd bién trong t6 tung toa an.> Su phat trién cua cong
nghé, ddc biét 1a tai san s6 c6 thé dich chuyén qua bién gidi chi trong vai gidy cang lam gia ting
tinh cap thiét cia cac co ché bao vé tam thoi hiru hiéu.® Theo dé, khung phap 1y qubc té va quic
gia di trai qua mot qué trinh chuyén d6i quan trong: tir thAm quyén ban hanh bién phap tam

thot dugc coi 1a doc quyén cua tda an quoc gia (do ban chat cudng ché cua cac bién phap nay

3 Gary Born, International Commercial Arbitration (3rd edn, Kluwer Law International 2021), trich din trong Sophia Kubo,
‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of
International Law 381, 382-383.

4 Samuel L Bray, ‘The Purpose of the Preliminary Injunction’ (2025) 78 Vanderbilt Law Review 809, 845; Giovanni Zarra,
‘The Functions of Provisional Measures in International Commercial Arbitration: Between Efficacy and Innovation’ trong
Fulvio Maria Palombino, Roberto Virzo va Giovanni Zarra (chu bién), Provisional Measures Issued by International Courts
and Tribunals (TMC Asser Press 2021) 279, 280, din theo Sophia Kubo, ‘Interim Measures in International Commercial
Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of International Law 381, 382.

5> José Maria Abascal Zamora, ‘The Art of Interim Measures’ (2007) 13 ICCA Congress Series 751, 752; Florian Grisel,
‘Arbitration as a Dispute Resolution Process: Historical Developments’ trong Stefan Kroll, Andrea K Bjorklund va Franco
Ferrari (chu bién), Cambridge Compendium on International Commercial and Investment Arbitration (Cambridge University
Press 2023) 3, 23-24, dan theo Sophia Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting
Enforceability’ (2026) 47 Michigan Journal of International Law 381, 382.

¢ Srikanth Navale va Bhavya Chengappa, ‘An Arbitrator's Toolkit: Blockchain, Cryptocurrency, and Smart Contract Dispute
Resolution’ (2023) 77 Dispute Resolution Journal 1, 17-19, dan theo Sophia Kubo, ‘Interim Measures in International
Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of International Law 381, 386.



doi hoi quyén luc cong) cho dén viée thira nhan rong rii thAim quyén song song cia HPTT trong

phap luit ciia hau hét cac qudc gia hién nay.”

Tuy nhién, HDTT khong ¢ quyén luc cudng ché thi hanh va do d6 luén phu thude vao su
hd tro cua toa an quéc gia dé bao dam hiéu luc thuc té cua bién phap tam thoi ma minh ban
hanh.® Sy phu thudc nay dit ra hang loat cAu hoi phéap 1y phirc tap: HPTT c6 thim quyén ban
hanh nhitng loai bién phap tam thdi ndo va trong pham vi nao? Thim quyén cua HDTT va toa
an qudc gia dugc phan chia ra sao, bo trg hay loai trir 1in nhau? Khi chua c6 HDTT duoc thanh
lap, ai s€ la nguoi bao vé quyén loi khan cép ctia cac bén? Va khi mot bén ¢d tinh khéi kién tai
mot toa an khac nham pha v thoa thudn trong tai, cac toa an c6 thim quyén hd tro trong tai (vi

du toa 4n Anh, Singapore, Hong Kong, Dubai) c6 thé can thiép dén dau?

2. PINH NGHIA VA PHAN LOAI CAC BIEN PHAP TAM THOI
2.1. Khai niém va muc dich

Cho dén nay, khong ton tai mot dinh nghia théng nhat vé “bién phap tam thoi” duoc chap
nhén rong rai trong luat trong tai quéc té.9 Tuy nhién, gidi hoc thuat va thuc tién d3 dat duoc
sur dé)ng thuan & muc khai quat réng: bién phép tam thoi 1a mot phuong thirc tb tung nham bao
vé quyén loi cua cic bén trong thoi gian tranh chip chua dugc giai quyét dit diém.'® Theo
Yesilirmak, bién phap tam thoi, n6i mot cach khai quat, 1a mot bién phéap khic phuc hoic ctru
trg nhdm bao vé quyén clia cac bén tranh chap trong khi chd gidi quyét dat diém.!! Gary Born,
trong bo gido trinh International Commercial Arbitration ciing khang dinh bién phéap tam thoi
13 “mat trong nhitng phuong dién quan trong nhat, du thudng bi danh gia thap, cua quy trinh

trong tai quoc t&”.!1

Vé muc dich, bién phap tam thoi phuc vu hai chirc ndng co ban, dugc Veeder téng két tai
Ky yéu ICCA nam 2004: (i) cung cap phuong tién so bo dé bao dam tai san ma tir 6 mot phan

quyét cudi cung c6 thé duogc thi hanh; va (i) duy tri hién trang (status guo) cho dén khi c6 quyét

7 Ali Yesilirmak, Provisional Measures in International Commercial Arbitration (Kluwer Law International 2005) 20-25, 37—
38, 41-43, dan theo Sophia Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’
(2026) 47 Michigan Journal of International Law 381, 384.

8 Bernardo M Cremades, ‘The Need for Conservatory and Preliminary Measures’ (1999) 27 International Business Lawyer
226, 226; Pierre A Karrer, ‘Interim Measures Issued by Arbitral Tribunals and the Courts: Less Theory, Please’ trong Albert
Jan van den Berg (chu bién), International Arbitration and National Courts: The Never Ending Story (ICCA Congress Series
No 10, Kluwer Law International 2001) 104-105, dan theo Sophia Kubo, ‘Interim Measures in International Commercial
Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of International Law 381, 384.

% Sophia Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan
Journal of International Law 381, 386.

10 Sophia Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan
Journal of International Law 381, 386.

1 Ali Yesilirmak, Provisional Measures in International Commercial Arbitration (Kluwer Law International 2005) 4-5.

12 Gary Born, International Commercial Arbitration (3rd edn, Kluwer Law International 2021) §17.02[A][1], din theo Sophia
Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of
International Law 381, 386.



dinh giai quyét dut diém tai phién xét xir.'> Samuel Bray, trong bai viét gan day vé muc dich
cta 1énh cAm so bd (preliminary injunction), nhan manh réng bién phéap tam thoi “bao ton hién
trang nhu mgt phuong tién dé bao vé hiéu luc thuc té cta cac bién phap khéc phuc ma co quan

tai phan c6 thé ap dung sau nay”.'

Xét vé ban chat phap 1y, bién phap tam thdi co ba dic diém phan biét no véi phan quyét

trong tai vé ndi dung: 1°

(1) Tinh tam thoi (provisional) - hiéu lyc cta bién phap chi ton tai cho dén khi c6 phan

quyét cudi cuing hoic cho dén khi HDTT thay d6i quyét dinh;

(i1) Tinh phu thudc (accessory) vao vu tranh chap chinh, tirc khong ton tai doc 1ap ma

ludn gan véi mot yéu cau khaoi kién hodc phong vé cu the; va

(iii)  Tinh c6 thé thay d6i (revocable) - HDTT c6 toan quyén sira doi, dinh chi hodc huy
b6 bién phap da ban hanh néu hoan canh thay doi.

2.2. Cac loai bién phap tam thoi

Mic du pham vi bién phéap tam thdi ma HDTT c6 thé ban hanh thuong khong bi giéi han
ctrng bdi mot danh muc liét ké tai luat ap dung cho trong tai (lex arbitri),'® thuc tién quéc té va
cac van ban phap luét, quy tac trong tai da hinh thanh mgt hé théng phan loai tuong ddi 6n dinh,
dugc thé hién rd nét nhét tai Didu 17(2) Luat MAiu UNCITRAL sira d6i nam 2006.'7 Theo do,

bién phap tam thoi ¢ thé duoc phan thanh bon nhém chinh.

Thir nhdt, bién phap duy tri hodc khoi phuc hién trang (status quo) dang chd giai quyét
tranh chip - nham ngan cac bén thyc hién hanh vi lam thay d6i ban chét cua tranh chép trudc

khi HDTT ra phan quyét cudi cung.'®

Thur hai, bién phap ngan ngura thi¢t hai hién tai hoac sép xdy ra, hodc ngan chan hanh vi

gy phuong hai dén chinh qua trinh t6 tung trong tai. Vi du 1énh cAm tiét 10 thong tin bi mat,

13V V Veeder, ‘The Need for Cross-Border Enforcement of Interim Measures Ordered by a State Court in Support of the
International Arbitral Process’ trong Albert Jan van den Berg (chu bién), International Commercial Arbitration: Important
Contemporary Questions (ICCA Congress Series No 12, Kluwer Law International 2004) 242, 248249, d4n theo Sophia Kubo,
‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of
International Law 381, 386.

14 Samuel L Bray, ‘The Purpose of the Preliminary Injunction’ (2025) 78 Vanderbilt Law Review 809, 845.

15 Andrea Carlevaris, ‘The Enforcement of Provisional Measures’ trong Fulvio Maria Palombino, Roberto Virzo va Giovanni
Zarra (cht bién), Provisional Measures Issued by International Courts and Tribunals (TMC Asser Press 2021) 297, 300-302.
16 Lucas V M Bento va Michael Peng, ‘Interim Measures: Arbitral Tribunals and Courts’ trong Laurence Shore va Tai-Heng
Cheng (chi1 bién), International Arbitration in the United States (Kluwer Law International 2017) 239, 244, dan theo Sophia
Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of
International Law 381, 387.

17 UNCITRAL Model Law on International Commercial Arbitration (1985, sira d6i 2006) art 17(2) (‘Luét Miu UNCITRAL’).
18 UNCITRAL Model Law on International Commercial Arbitration (1985, sira dbi 2006) art 17(2)(a).



cAm sir dung bi mat kinh doanh, hoac cAm thyc hién hanh vi canh tranh trai phép trong khi tranh

chap vé hiéu lyc ctia diéu khoan lién quan dang dugc giai quyét.'®

Thir ba, bién phap bao toan tai san ma tir d6 mot phan quyét sau nay c6 thé duge thi hanh
(asset preservation), dién hinh 13 1énh phong tda tii san (freezing injunction/Mareva
injunction), yéu cau ky quy, hodc 1énh xir Iy hang héa d& hu hong.?° Pay duoc coi 12 loai bién
phap tam thoi phd bién va c6 ¥ nghia thuc tién 16n nhét trong trong tai thwong mai qudc té, boi
dia diém trong tai thuong dugc lya chon dya trén ti€u chi trung 1ap chir khong nhét thiét 1a noi
c6 tai san cua bi don, khién kha ning tau tan tai san xuyén bién gi6i trd thanh mbi lo ngai
thuong truc.?!

Thir tu, bién phép bdo toan chung cu (preservation of evidence) cé lién quan va c6 y nghia

quan trong do6i véi viée gidi quyét tranh chap.?

Bén canh bdn loai bién phép “ndi dung” néu trén, thuc tién va mot sd hé théng phap luat
con thtra nhan thém hai cong cu mang tinh chét tha tuc tai chinh, thuong dugce Xép vao pham
trt bién phap tam thoi tiy theo cach dinh tinh ctia luat ap dung: (i) yéu cu bao dam chi phi to
tung (security for costs), budc bén khoi kién phai ky quy hodc bao 1anh cho khoan chi phi to
tung ma bi don co thé phai ganh chiu néu théng kién;? va (ii) 1énh cAm khoi kién song song
(anti-suit injunction), cong cu dac thu nham bao vé hiéu lyc cta thoa thuan trong tai trude hanh
vi khéi kién tai toa an khac vi pham thoéa thuén do, s€ dugc phan tich chuyén sau & phﬁn riéng
cua bai viét.

2.3. Trong tai khan cip va cic bi¢n phap tam thoi

M6t han ché cua bién phap tam thoi do HPTT ban hanh 1a HPTT chi c6 thé thuc hién
quyén nay sau khi da dugc thanh 1ap hop 1&, mot qua trinh c6 thé kéo dai tir vai tuan dén vai
thang tlly vao s6 lugng trong tai vién, quy tic to tung ap dung va mirc d hop tac ctia cac bén.?*
Trong giai doan “khoang trong” d6, mot bén c6 nhu cau cap bach vé bién phap bao vé tam thoi,
vi du ngin chan viéc tau tan tai san dang dién ra, theo truyén thong chi co thé tim dén toa an

quéc gia, kéo theo mot loat bat loi. Viéc nay di nguoc lai y chi cia cac bén mubn gifr tranh chép

19 UNCITRAL Model Law on International Commercial Arbitration (1985, sira ddi 2006) art 17(2)(b); xem thém Amazon.com
NV Investment Holdings LLC v Future Retail Ltd [2021] 4 SCR 771 (An Bo); Vital Pharmaceuticals v PepsiCo Inc, 528 F
Supp 3d 1304 (SD Fla 2020), dan theo Sophia Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting
Enforceability’ (2026) 47 Michigan Journal of International Law 381, 386 (fn 20).

20 UNCITRAL Model Law on International Commercial Arbitration (1985, sira d6i 2006) art 17(2)(c); Withers, ‘No Longer
Alone: Casting the Net Wider through Standalone Mareva Injunctions in Hong Kong and Singapore’ (Withersworldwide, 2020)
<https://www.withersworldwide.com/en-gb/insight/read/casting-the-net-wider-through-standalone-mareva-injunctions-in-
hong-kong-and-singapore>.

2! Sophia Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan
Journal of International Law 381, 385.

22 UNCITRAL Model Law on International Commercial Arbitration (1985, sira d6i 2006) art 17(2)(d).

23 Chartered Institute of Arbitrators (CIArb), Applications for Interim Measures (Guideline, 2015); CIArb, Applications for
Security for Costs (Guideline, 2015).

24 Rafael Dean Brown, ‘Challenging the Enforcement of Emergency Arbitrator Decisions’ (2020) 8(3) Kilaw Journal 38, 42.



ngoai pham vi xét xir cta toa an qudc gia, 1am 16 tinh bi mat cta tranh chap, va rdi ro toa an
thiéu ning luc xir Iy cac van d& phap 1y va thuc té phuic tap dic thu cua tranh chip trong tai

thuong mai quoc té.?

Dé khic phuc khoang tréng néu trén, ké tir giira nhitng nam 2000, cac to chirc trong tai 16n
trén thé gidi da lan luot dwa vao quy tic t6 tung ctia minh co ché “trong tai vién khan cip”

). Tién than xa hon ciia co ché nay 1a quy trinh “thAm phan tién-trong

(emergency arbitrator
tai” (pre-arbitral referee) do Phong Thuong mai Qudc té (ICC) gi6i thiéu tir nim 1990, nhung
co ché nay mang tinh chét opt-in (cac bén phai chi dong lua chon ap dung) nén trong sudt gan
hai thap ky hau nhu khong duoc cong ddng trong tai str dung.?” Budce ngodt thuc su dén tir nim
2006, khi Trung tAm giai quyét tranh chip qudc té ciia Hiép hoi Trong tai Hoa Ky (ICDR) tré
thanh to chirc trong tai 16n dau tién dwa co ché trong tai vién khan cip vao quy tic theo phuong
thirc opt-out (méc dinh ap dung trir khi céc bén thoéa thuén khac), m¢ duong cho mot lan song
cai cach quy tic trén toan thé gidi: SCC va SIAC (2010), ACICA (2011), ICC va Swiss Rules
(2012), HKIAC va FAI (2013), LCIA, WIPO, CPR (2014), va DIFC-LCIA (2017).2® Bén nay,
theo nhan dinh ctia Santens va Kudrna, “céc quy dinh vé trong tai vién khan cap di hién dién

trong hau nhu tat ca cic bd quy tic trong tai 16n”.>

V& ban chat, trong tai vién khén cép 12 mot chu thé thir ba, duge t6 chuc trong tai chi dinh
theo yéu cau cia mot bén trude khi HDTT giai quyét ndi dung vu viée duoc thanh 1ap, véi tham
quyén gi6i han & viéc ban hanh bién phap tam thoi mang tinh khan cdp; thim quyén nay sé
cham dut ngay khi HDTT chinh thirc duoc thanh 1ap.>° Diém gy tranh cii 16n nhat vé mat 1y
ludn, c6 y nghia quyét dinh dén kha ning cong nhéan va thi hanh quyét dinh cia trong tai vién
khan cép, 1a liéu chi thé nay co phai 12 “trong tai vién” theo dung nghia hay khong. Santacroce
1ap luan rang trong tai vién khan cap hoi du ca hai dic tinh ciia mot trong tai vién thyc thu: tinh
hop dong (tham quyén bat ngudn tir théa thudn cia cac bén) va tinh tai phan (thyc hién chiic
nang xét xur doc 1ap, vo tu, theo trinh ty tb tung tranh tung va ra quyét dinh c6 1y do). Qua do,

dé xuét rang quyét dinh cua trong tai vién khan cip vé nguyén tic ¢ thé dugc thi hanh & mot

25 Fabio G Santacroce, ‘The Emergency Arbitrator: A Full-Fledged Arbitrator Rendering an Enforceable Decision?” (2015) 31
Arbitration International 283, 285.

26 Fabio G Santacroce, ‘The Emergency Arbitrator: A Full-Fledged Arbitrator Rendering an Enforceable Decision?” (2015) 31
Arbitration International 283, 285 (fn 1).

27 Rafael Dean Brown, ‘Challenging the Enforcement of Emergency Arbitrator Decisions’ (2020) 8(3) Kilaw Journal 38, 43—
44, trich ddn Ank A Santens va Jaroslav Kudrna, ‘The State of Play of Enforcement of Emergency Arbitrator Decisions’ (2017)
34 Journal of International Arbitration 1.

28 Rafael Dean Brown, ‘Challenging the Enforcement of Emergency Arbitrator Decisions’ (2020) 8(3) Kilaw Journal 38, 44—
45.

2% Ank A Santens va Jaroslav Kudrna, ‘The State of Play of Enforcement of Emergency Arbitrator Decisions’ (2017) 34 Journal
of International Arbitration 1, dan theo Rafael Dean Brown, ‘Challenging the Enforcement of Emergency Arbitrator Decisions’
(2020) 8(3) Kilaw Journal 38, 45.

30 Fabio G Santacroce, ‘The Emergency Arbitrator: A Full-Fledged Arbitrator Rendering an Enforceable Decision?” (2015) 31
Arbitration International 283, 284.



murc d6 nhat dinh.?’! Nguoc lai, mgt s6 hoc gia, trong do c6 Baigel va Berger, cho ré‘mg néu thira
nhan trong tai vién khan cap va HDTT sau nay déu c6 thim quyén tai phan ngang nhau ddi voi
cung mot van dé tam thoi, nguy co xung dot quyét dinh s& phat sinh ma toa an qudc gia khong
¢6 can clr dé xac dinh quyét dinh nao c6 gia tri wu tién. Do d6, quyét dinh cia trong tai vién
khan cép chi nén c6 gia tri rang budc hop ddéng, khong mang tinh tai phan va khéng dwong

nhién duoc thi hanh nhu mot phan quyét.*?

Vé mit thuc tién 14p phap, chi mot sb it qudc gia, don cir 1a Hong Kong va Singapore da
stra doi luat trong tai qudc gia dé khing dinh vi thé va kha ning thi hanh quyét dinh cua trong
tai vién khan cap.>® Luét Trong tai (Arbitration Ordinance) Hong Kong quy dinh r& khai niém
“trong tai vién khan cdp” va cho phép cudng ché thi hanh quyét dinh cua trong tai vién khan
cap, ké ca khi dugc ban hanh ngoai lanh thd Hong Kong, theo ciing cach thic nhu 1énh cta Toa
an, nhung phai dugc su cho phép (leave) ciia Toa 4n.>* Pao luat Trong tai Qudc té Singapore
(IAA) 1am rd trong tai vién khan cap dugc bao gdm trong dinh nghia “Hoi ddng trong tai” cho
muc dich thi hanh.* Pay 13 hai m6 hinh 14p phap ma Viét Nam c6 thé tham khao tryc tiép khi
hoan thién Luat Trong tai thuong mai, nhu s& dugc phan tich ¢ phan cac bién phap khan cap
tam thoi chua c6 ¢ Viét Nam.

3. THAM QUYEN CUA TRONG TAI VIEN TRONG VIEC BAN HANH BIEN PHAP
TAM THOI
3.1. Cép dd qudc té — Luat Miu UNCITRAL

Luat Mau UNCITRAL vé Trong tai Thuong mai Quéc té (1985, stra d6i 2006) dugc hon
tam muoi qudc gia va ving 1anh thé tiép nhan toan bo hodc mot phan.*® Trude nam 2006, Didu
17 ctia Luat Mau (ban gbc 1985) chi quy dinh mot cach ngan gon rang HDTT c6 thé ra 1énh
cho bat ky bén nao ap dung bién phap tam thoi ma Hoi dong trong tai xét thay can thiét, khong
c6 bat ky huéng din nao vé tiéu chuan xét don, hinh thirc bién phap, hay co ché cong nhan/thi

hanh, khién thyc tién 4p dung giita cac qudc gia rat khac biét.’’

31 Fabio G Santacroce, ‘The Emergency Arbitrator: A Full-Fledged Arbitrator Rendering an Enforceable Decision?” (2015) 31
Arbitration International 283, 291-297.

32 B Baigel, ‘The Emergency Arbitrator Procedure under the 2012 ICC Rules: A Juridical Analysis’ (2014) 31(1) Journal of
International Arbitration 1; Klaus Peter Berger, ‘Pre-Arbitral Referees: Arbitrators, Quasi-Arbitrators, Hybrids or Creature of
Contract Law?’ trong Global Reflections on International Law, Commerce and Dispute Resolution: Liber Amicorum in Honour
of Robert Briner (ICC Publishing 2005) 81, 84, dan theo Fabio G Santacroce, ‘The Emergency Arbitrator: A Full-Fledged
Arbitrator Rendering an Enforceable Decision?’ (2015) 31 Arbitration International 283, 297-298.

33 Rafael Dean Brown, ‘Challenging the Enforcement of Emergency Arbitrator Decisions’ (2020) 8(3) Kilaw Journal 38, 47.
3% Arbitration Ordinance (Cap 609) (HK) s 22B; Chiann Bao, ‘Developing the Emergency Arbitrator Procedure: The Approach
of the Hong Kong International Arbitration Centre’ trong Diora Ziayeva (chu bién), Interim and Emergency Relief in
International Arbitration (Juris 2015) 282-283, dan theo Rafael Dean Brown, ‘Challenging the Enforcement of Emergency
Arbitrator Decisions’ (2020) 8(3) Kilaw Journal 38, 47 (fn 45).

35 International Arbitration Act 1994 (Sing, ban hop nhit 2020) s 2(1), s 12(6).

3 UNCITRAL, Status: UNCITRAL Model Law on International Commercial Arbitration (1985), with Amendments as Adopted
in 2006 (uncitral.un.org).

37 UNCITRAL Model Law on International Commercial Arbitration (1985) art 17.



Ban stra d6i nam 2006 dd b sung toan bd Chuong IV A (tir Diéu 17 dén Didu 17J) duoc
danh gia 1a budc ngodt ciia ché dinh bién phap tam thoi trong trong tai qudc té.%° Didu 17 (stra
d6i) cu thé hoa quyén han cia HDTT ban hanh bién phép tam thoi “trir khi cac bén c6 thoa
thuan khac”. Diéu 17A quy dinh cac diéu kién ap dung: bén yéu cau phai chimg minh (i) thiét
hai khong thé khéc phuc thoa dang bang bdi thuong néu bién phap khong duoc ban hanh, thiét
hai nay 16n hon dang ké so v&i thiét hai c6 thé xay ra cho bén bi ap dung néu bién phéap duogc
ban hanh; va (ii) c6 kha niang hop 1y (reasonable possibility) rang bén yéu cau sé& thing kién vé
ndi dung - mot tiéu chuan chirng minh thip hon dang ké so véi chuan “kha ning thing kién rd
rang” (prima facie case) truyén théng.> Pidu 17B va 17C bd sung co ché dic thu: 1énh so bd
(preliminary order) c6 thé dugc ban hanh theo yéu cau don phwong (ex parte) trong truong hop
viéc thong bao trudc cho bén kia ¢6 nguy co lam mat tac dung cta bién phap duoc yéu cau.
Tuy nhién 1€nh so by chi c6 hiéu luc rang bude cac bén (khong phai 1a bién phap tam thoi va

khong thé cudng ché thi hanh qua toa 4n) va c6 thoi han t6i da hai muoi ngay.*°

Diém cai cach rd rang nhat ctia ban stra d6i 2006 nam ¢ Piéu 17H va 171 khi 1an dau tién
thiét 1ap co ché cong nhan va cho thi hanh bién phap tam thoi do HPTT ban hanh theo cach
thirc twong d6i tuong tr co ché cong nhan phan quyét trong tai theo Cong udc New York, voi
céc can ct tir chdi duoc liét ké gidi han (tuong tu Diéu 36 Luat Mau va Diéu V Cong udc New
York).*! Day 12 nd luc ddng ké nham giai quyét van dé d6 1a tinh khong chic chin vé kha ning
thi hanh bién phap tam thoi.*> Tuy nhién, do Céng udc New York 1958, von khong dugce sira
d6i song song, chi diéu chinh viéc cong nhén, thi hanh “phan quyét trong tai” (arbitral awards)
ma khong ¢ dinh nghia 1 rang bao gdm hay loai trir bién phap tam thoi, nén hiéu lyc thuc té
xuyén bién gidi cta co ché Piéu 17H-I van phu thudc vao viéc qudc gia tiép nhan c6 dua cac
diéu khoan nay vao luat noi dia hay khong, cling nhu cach giai thich ctia toa an qubc gia vé khai

niém “phan quyét” trong Cong wéc New York.*

Cudi cung, Diéu 17J khang dinh nguyén tic tham quyén song song (concurrent

Jurisdiction): viéc mot bén yéu cau toa an ban hanh bién phap tam thoi khong bi coi 1 khong

3% Howard M Holtzmann va cong su, 4 Guide to the 2006 Amendments to the UNCITRAL Model Law on International
Commercial Arbitration: Legislative History and Commentary (Kluwer Law International 2015) 440, din theo Sophia Kubo,
‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of
International Law 381, 384 (fn 11).

39 UNCITRAL Model Law on International Commercial Arbitration (1985, stra d6i 2006) art 17A(1).

40 UNCITRAL Model Law on International Commercial Arbitration (1985, sita d6i 2006) arts 17B, 17C.

41 UNCITRAL Model Law on International Commercial Arbitration (1985, sita d6i 2006) arts 17H, 171.

4 Peter ] W Sherwin va Douglas C Rennie, ‘Interim Relief under International Arbitration Rules and Guidelines: A
Comparative Analysis’ (2010) 20 American Review of International Arbitration 317, 317, din theo Sophia Kubo, ‘Interim
Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan Journal of International Law
381, 384-385.

43 Sophia Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan
Journal of International Law 381, 403—412 (Phan IV.A The Lack of a Definition’ va IV.B ‘The Finality Conundrum under the
New York Convention’).



pht hop vé6i thoa thudn trong tai, va tda an c6 thdm quyén ban hanh bién phap tam thoi lién
quan dén td tung trong tai “bat ké dia diém trong tai & dau”, theo cung pham vi thAm quyén ma
tda an c6 ddi voi tb tung toa an.**
3.2. Quy tiic ciia cdc to chirc trong tai: Quy tic SIAC 2025, Quy tic HKIAC 2024, Quy tic
LCIA va Quy tac DIAC

Trén nén tang khung phap 1y ciia Luat Mau UNCITRAL, cac t6 chirc trong tai hang dau
chau A va chau Au noi truc tiép canh tranh thu hit cac vu tranh chap thuwong mai qudc té da
khong nging hién dai hoa quy tic t6 tung vé bién phap tam thoi va trong tai khin cip, phan anh
xu huéng canh tranh giita cac trung tAm trong tai nham gia ting tinh hap dan véi nguoi sir

dung.®

Quy tic SIAC 2025 (c6 hiéu lyc tir ngay 01/01/2025) quy dinh tham quyén cia HDTT ban
hanh bién phéap tam thoi tai Quy tic 45 (Interim Relief) rang Hoi dong trong tai co thé, theo yéu
cau ctia mot bén, ban hanh 1énh hodc phan quyét cip bién phap tam thoi hodc bao toan ma Hoi
ddng trong tai xét thay phu hop, dong thdi c6 quyén yéu cau bén xin ap dung bién phap phai
cung cép bdo dam thich hop.*® Thi tuc trong tai vién khén cép tiép tuc dugc quy dinh tai Phu
luc 1. Diém cai cach dang cha ¥ nhat ciia phién ban 2025 1a viéc 1an dau tién dua vao co ché
“Lénh so bd bao v&” (Protective Preliminary Orders): SIAC cho phép bén yéu cau bién phap
tam thoi khan cép duogc xin mdt 1€nh so bd trén co s¢ don phuong (ex parte), nham ngan bén
kia ¢6 hanh vi lam v6 hi€u héa muc dich cta bién phap tam thoi sép duoc yéu cau, trudce ca khi
trong tai vién khan cap dugc chi dinh.*’ Pay 1a cong cu ma, theo gidi binh luan, “khong co &
quy tic ctia hau hét cac t6 chic trong tai hang dau khac”, dit SIAC vao vi tri tién phong vé can

bang giira tinh khan cép va nguyén tic té tung cong bang (due process).*s

Quy tic HKIAC 2024 (c6 hi¢u lyc tir ngay 01/6/2024) quy dinh thim quyén ciia HDTT
ban hanh bién phap tam thoi tai Piéu 23, phan anh truc tiép cach tiép can ctia Diéu 17 Luat
MAu UNCITRAL - cho phép HDTT ra lénh ap dung cac bién phap nham duy tri hién trang,
ngan ngira thiét hai, bao toan tai san va bao toan chimg cr.*” Thil tuc trong tai vién khan cp
dugc quy dinh tai Phu luc 4. Diém stra d6i quan trong cua phién ban 2024 1a bo sung minh thi

tai doan 10 Phu luc 4, xac nhan trong tai vién khén cép co quyén ban hanh “bat ky 1énh so bd

4 UNCITRAL Model Law on International Commercial Arbitration (1985, sira d6i 2006) art 17J.

4 DLA Piper, ‘Understanding the SIAC Arbitration Rules 2025 (Arbitration Matters, 2025); Mayer Brown, ‘Developments
in Arbitration in APAC: The SIAC Rules 2025 and HKIAC’s Latest Practice Note” (2025).

46 Singapore International Arbitration Centre, Arbitration Rules of the Singapore International Arbitration Centre (7th edn, ¢6
hiéu luc 1/1/2025) r 45.

47 A&O Shearman, ‘SIAC Rules 2025's New Ex Parte Emergency Arbitration Mechanism — A Revolutionary Step?” (2025).
48 ‘Balancing Natural Justice and Urgency in Ex Parte Emergency Interim Relief: The SIAC Rules 2025 as a Blueprint?’
(Kluwer Arbitration Blog, 2025); ‘SIAC Rules 2025: Breaking New Ground in Emergency Arbitration with Protective
Preliminary Orders’ (Kluwer Arbitration Blog, 2025).

4 Hong Kong International Arbitration Centre, Administered Arbitration Rules (c6 hiéu lyc 1/6/2024) art 23.



hodc tam thoi ndo ma trong tai vién khan cp xét thay can thiét” trudc khi ra quyét dinh khan
cap chinh thire dé khic phuc khoang tréng ciia Quy tac 2018, vn khong quy dinh rd liéu trong
tai vién khin cip c6 thAm quyén ban hanh bién phap trong giai doan “trung gian” giita khi duoc

chi dinh va khi ra quyét dinh cubi cung hay khong.>°

Quy tic LCIA 2020 quy dinh thim quyén HDTT ban hanh bién phap tam thoi va bao toan
(interim and conservatory measures) tai Piéu 25, cho phép HDTT ra 1énh 4p dung bién phap
bao dam tai san, bao dam chi phi phap 1y (security for costs) thong qua ky quy, bao lanh ngan
hang hodc hinh thirc pht hop khéac.®! Co ché trong tai vién khan cip duoc quy dinh tai Diéu 9B
cho phép chi dinh “mét trong tai vién duy nhit tam thoi dé tién hanh t6 tung khan cip trong khi
chod thanh 1ap (hoac thanh 1ap theo thu tuc rat gon) Hoi déng trong tai”, véi thoi han chi dinh
t6i da ba ngay ké tir khi Co quan ding ky nhan don, va quyét dinh khan cap phai duoc ban hanh
“cang som cang tot, nhung khong muodn hon 14 ngay” ké tir ngay chi dinh.>> Mot dic diém
riéng biét ctia LCIA va ciing 1a diém gay tranh cii 16n vé kha nang thi hanh theo Cong udc New
York 1a Biéu 9B(7) cho phép trong tai vién khan cap LCIA, trong nhiing truong hop nhat dinh,
tién hanh thii tuyc ma khong can tham van bi don trude (tirc c6 thé ra quyét dinh theo hudng ex
parte), mién la da “tao co hdi” cho bi don duogc tham van (du bi don c6 str dung co hoi do hay

khong). Pay 1a quy tic trong tai hiém hoi cho phép kha niang nay.*

Quy tic DIAC 2022 (c6 hiéu luc tir ngdy 21/3/2022) quy dinh tham quyén cia HDTT ban
hanh bién phap tam thoi tai Diéu 32 trong phan than quy tic, cho phép HDTT yéu cu bén xin
ap dung bién phap cung cip bao dam thich hop nhim ngan chin yéu cau tiy tién.** Co ché
trong tai khan cap dugc quy dinh riéng tai Phy lyc 2: Diéu 1 quy dinh vé bién phap khan cép
no6i chung, cho phép bén yéu cau ndp don ké ca trude khi c6 Pon khai kién trong tai chinh thic,
va trong trudng hop dic biét co thé yéu cau khong théng bao cho bén kia néu viéc thong bao
c¢6 nguy co lam mat hiéu qua ciia bién phap; Diéu 2 quy dinh thu tuc chi dinh trong tai vién
khan cap trong vong mot ngay lam viéc ké tir khi Trung tim nhan don, v trong tai vién khan

cap phai 1ap lich trinh t6 tung trong vong hai ngay lam viéc ké tir khi nhan ho so.>

Nhin téng thé, bon bd quy tic néu trén phan dnh mot xu hudng hoi tu rd nét: (i) déu trao

cho HDTT chinh thirc thim quyén rong, khong gidi han cimg loai bién phép tam thoi c6 thé

50 A&O Shearman, ‘Fast-Track to Emergency Relief: 2024 HKIAC Rules Enhance Emergency Arbitrators' Powers’ (2024).

3! London Court of International Arbitration, Arbitration Rules (c6 hiéu lyc 1/10/2020) art 25.

32 London Court of International Arbitration, Arbitration Rules (c6 hiéu luc 1/10/2020) art 9B(6), 9B(8).

33 London Court of International Arbitration, Arbitration Rules (c6 hiéu luc 1/10/2020) art 9B(7); Fabio G Santacroce, ‘The
Emergency Arbitrator: A Full-Fledged Arbitrator Rendering an Enforceable Decision?” (2015) 31 Arbitration International
283, 286-287.

54 Dubai International Arbitration Centre, Arbitration Rules (c6 hiéu luc 21/3/2022) art 32.

35 Dubai International Arbitration Centre, Arbitration Rules (c6 hiéu luc 21/3/2022) app 11, arts 1-2; Jones Day, ‘Impact of the
DIAC 2022 Arbitration Rules’ (2022).



ban hanh; (ii) déu duy tri song song co ché trong tai vién khan cép voi thoi han ra quyét dinh
rat ngin (tir 14 d&én 15 ngay); va (iii) dang c6 xu hudng mé rong thém cong cu bao vé “tién-
khan cdp” mang tinh don phuong (ex parte), nhu 1énh so bd bao vé cua SIAC 2025 hay kha
ning khong théng béo trude cia LCIA va DIAC, nhim giai quyét triét dé hon khoang tréng
thoi gian giira lac phat sinh nhu cdu khan cap va lic trong tai vién khan cap chinh thic ra quyét
dinh.*® Tuy nhién, chinh xu hudéng mé réng cong cu ex parte ndy lai 1am gia ting rui ro vé kha
nang thi hanh, béi theo Diéu V(1)(b) Cong udc New York, viéc cong nhan, thi hanh mot quyét
dinh thuong bi tir chdi néu bén bi ap dung khong duoc tao co hoi trinh bay ¥ kién. Véan dé s&

duoc phan tich sdu hon & phan cac bién phap khan cip tam thoi chua ¢ ¢ Viét Nam.

3.3. Luit mém - Huwéng din ciia CIARB vé don yéu ciu ap dung bién phap tam thoi

Vién Trong tai Anh (Chartered Institute of Arbitrators - CIArb) 1a mét trong nhiing to chirc
nghé nghiép trong tai uy tin va lau doi nhat thé gi¢i. Nam 2015, CIArb ban hanh Huéng dan vé
Pon yéu cau Ap dung Bién phap Tam thoi (Applications for Interim Measures).

Vé nguyén tic chung khi xem xét don yéu cau, Diéu 1 cia Huéng dan xéc lap cic nguyén
tac nén tang: Hoi dong trong tai phai xtr Iy don yéu cau “nhanh chong va khan truong”; phai tu
xéc dinh c6 tham quyén dbi véi tranh chip va c6 quyén han ban hanh bién phap duogc yéu cau;
phai tuan thu cac quy dinh cta thoa thudn trong tai, quy tac tb tung ap dung va luat noi trong
tai; va trude khi ra quyét dinh cudi cing, phai bao dam “ca hai bén déu da co co hoi cong bang
trinh bay quan diém cta minh”.%’

Vé tiéu chi xem xét don yéu cau, Piéu 2 cia Hudng dan dua ra bon tiéu chi cot 16i ma
Hoi dong trong tai can xem xét khi quyét dinh c6 chip nhan don yéu cau hay khong: (i) c6 co
s& ban dau (prima facie) xac 1ap tham quyén ctia Hoi dong trong tai; (ii) c¢o co sé ban dau vé
kha ning thiang kién trén ndi dung (mot “vu viéc c6 thé tranh luan mot cach hop 1y”); (iii) c6
nguy co thiét hai khong thé khic phuc thoa dang bang khoan bodi thuong bang tién; va (iv) tinh
cén xng - cAn bang gifra thiét hai c6 thé xay ra cho bén yéu cau néu khong duge dp dung bién
phap véi thiét hai c6 thé xay ra cho bén bi ap dung néu bién phap dugc chap nhan.>® Huéng dan
lru ¥ ring tiy vao ban chit cta bién phap duoc yéu cau, mot sb tidu chi “co thé khong ap dung
hoac dugc ndi long”, déng thoi nhan manh trong tai vién phai “hét strc than trong dé khong
phan doan trudc hodc quyét dinh trude” ndi dung tranh chip khi xem xét don yéu cau bién phap

tam thoi.> Hoi dong trong tai ciing co thé yéu cau bén xin 4p dung bién phap phai cung cip bao

56 ‘Balancing Natural Justice and Urgency in Ex Parte Emergency Interim Relief: The SIAC Rules 2025 as a Blueprint?’
(Kluwer Arbitration Blog, 2025); ‘SIAC Rules 2025: Breaking New Ground in Emergency Arbitration with Protective
Preliminary Orders’ (Kluwer Arbitration Blog, 2025).

57 CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 1.

58 CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 2.

59 CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 2, binh lun.



dam cho khoan thiét hai co thé phat sinh, nhu mét diéu kién dé chip nhan don.®® Bén tiéu chi
nay vé co ban tuong thich va c6 thé coi 14 su cu thé hoa thuc hanh cua tiéu chuén tai Didu 17A

Luat Mau UNCITRAL.

Vé giéi han thim quyén ciia trong tai vién, Diéu 3 cua Hudng dan xac lap ba giéi han
quan trong d6i v6i quyén han cta trong tai vién: (i) trong tai vién khong thé ban hanh bién phap
khan cap tam thoi budc bén thir ba (khong phai 1a mot bén trong té tung trong tai) phai hanh
dong; (ii) trong tai vién khong c6 quyén truc tiép cudng ché thi hanh bién phap ma minh di ban
hanh; va (iii) trong tai vién khong c6 quyén ap dit ché tai d6i voi hanh vi khong tuan thu, trir
khi dwgc minh thi trao quyén.®'

Diéu 4 liét ké cac can cu dé Hoi dé)ng trong tai tu chdi don yéu cAu, bao gé)m khi bién phap
duoc yéu cau: “khong thé thyuc hién duoc trén thyuc €7 “khong c6 kha ndang ngan ngtra thiét hai
d3 néu”; “twong duong vai viéce trao ctru trg cudi cung” (tire thuc chét giai quyét luon ndi dung
tranh chép thay vi chi mang tinh tam thoi); hodc “dugc yéu cau qua mudn ma khong ¢ 1y do
chinh dang cho su cham tré”. Ngoai ra, Ho1 dé)ng trong tai co thé chép nhan mot cam két thién
chi ctia bén bi yéu cau thay cho viéc ban hanh bién phap chinh thirc, néu cam két d6 du dé loai
trir nhu cau ap dung bién phép.®?

Vé cac loai bién phap, Didu 5 ciia Hudng dan CIARB quy dinh vé loai bién phap: vé
nguyén tic chung, “trong tai vién c6 thé ban hanh bat ky bién phap ndo ma minh xét thay can
thiét va phi hop” - mot cach tiép can md, khong dong khung cimg nhic nhu danh muc sau loai
tai Diéu 49 Luat Trong tai thuong mai Viét Nam (Muc 5.2.1). Piéu 6 quy dinh vé hinh thuc:
trir khi quy tac t tung c6 quy dinh khéc, trong tai vién nén ban hanh bién phap duéi hinh thirc
“lénh thu tuc ¢6 néu 1y do™; tuy nhién trong tai vién co thé xét thiy phu hop dé ban hanh bién
phéap dudi hinh thirc “phén quyét tam thoi” (interim award), dic biét nham khuyén khich su
tuan thi ty nguyén ciia cac bén. Hoi dong trong tai c6 toan quyén sira d6i, dinh chi hodc cham
duat hiéu lyc cua bién phép da ban hanh néu xuét hién ching cr moi.%

Diéu 7 ciia Hudng dan quy dinh vé don yéu cau don phuong (ex parte - khong théng béao
trude cho bén kia): bién phap tam thoi “co thé dugc ban hanh theo yéu cau don phuong hodc
sau khi nhan duogc ¥ kién cta ca hai bén”; 1énh don phuong ludn “phai chiu su xem xét lai tai
phién tranh tung day du sau d6”.%* Trong tai vién chi nén chap nhan yéu cau don phuong trong
truong hop co “tinh khan cép cuc d6” hodc “yéu td bt ngd hodc bao mat 14 can thiét dé bao

dam hiéu qua ctia 1énh”, va viéc nay khong bi cAm boi thoa thuan trong tai hay quy tic t tung

60 CIArb, Applications for Interim Measures (Guideline, 2015) Didu 2 (yéu ciu bao dam).
6! CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 3.
62 CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 4.
63 CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 6.
64 CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 7.



ap dung. Trudc khi chp nhén, trong tai vién phai x4c nhan: (i) tit ca cac tiéu chi thong thudng
cua bién phap tam thoi (Muc 8.1) déu duoge dap tng; va (ii) viéc tiét 160 don yéu cAu cho bén kia
biét trude “co kha ning cao s& lam mét tic dung cua muc dich” yéu cau.®® Hudng din nhén
manh céc bién phap bao vé bit budc danh cho bén khong dugc nghe trinh bay: phai dugc thong
béo, dugc cung cap ban sao ching ctr, va dugce tao “co hoi cong bang dé trinh bay y kién sém
nhit co thé sau d6 vé mit thyc t€”; dong thoi khi ban hanh bién phap don phwong, trong tai vién
nén nhin manh réng bién phap do chi mang tinh tam thoi va chi c6 hi€u lyc trong mot khoang
thoi gian gio1 han.

Poi v6i co ché trong tai vién khén cip, Didu 8 quy dinh vé trong tai vién khan cip: néu
thoa thun trong tai cho phép, “don yéu cau bién phap tam thoi c6 thé dugc trong tai vién khan
cép chép nhan trude khi mot Hoi déng trong tai chinh thirc dugc thanh 13p”. Trong tai vién khén
cap phai xac nhan: (i) tat ca cac tiéu chi vé bién phap tam thoi déu duge dap tng; va (ii) “cac
bién phap khan cap hodc cap bach 1a can thiét ma khong thé cho dén khi Hoi dong trong tai
chinh thtrc dugc thanh 1ap”.% Mot khi Hoi dong trong tai chinh thic da dwoc thanh 1ap, moi
yéu cau bd sung vé bién phap tam thoi nén duoc chuyén cho chinh Hoi dong trong tai d6 xem
xét; trong tai vién khan cap thong thuong khong tiép tuc tham gia td tung sau do, va quyét dinh
clia trong tai vién khan cap “khong rang budc cac trong tai vién chinh thirc”, nhitng ngudi c6
toan quyén sira d6i hodc chidm dut hiéu luc 1énh do.

So sanh truc tiép véi Diéu 49 Luat Trong tai thuong mai 2010, c6 thé thay rd khoang cach
giita quy dinh ctia Viét Nam, von chi liét ké cac loai bién phap ma khong quy dinh tiéu chuan
xét don v6i cau tric bon tidu chi rd rang, c6 thir ty wu tién va kha nang linh hoat cia Huéng
dan CIArb.%

3.4. Khuédn khd phap Iy qudc gia

Bén canh Luat Mau UNCITRAL va quy tic to chirc trong tai, hi¢u luc thuc té cua bién
phap tam thoi trong trong tai qudc té phu thude quyét dinh vao phap luat trong tai qubc gia tai
noi co tru so trong tai (lex arbitri) va, trong truong hop can thi hanh xuyén bién gidi, tai noi co
tai san hodc noi can thyuc hién bién phap.°® Hau hét cac thAm quyén trong tai phat trién déu thira
nhan moé hinh thim quyén song song (concurrent jurisdiction) gitta toa an va HDTT ddi voi
bién phép tam thoi, nghia 1a bén c6 nhu ciu c6 thé lya chon ndp don tai toa an hodc tai HDTT

(néu da thanh lap), tlly vao can nhéc thuc tién nhu téc do ra quyét dinh, kha niang cudng ché thi

65 CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 7 (a)—(b).

66 CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 8.

67 Luat Trong tai thuong mai 2010, Diéu 49; so sanh CIArb, Applications for Interim Measures (Guideline, 2015) Diéu 2.

8 Sophia Kubo, ‘Interim Measures in International Commercial Arbitration: Revisiting Enforceability’ (2026) 47 Michigan
Journal of International Law 381, 387-388.



hanh, hay viéc bao mat thong tin.®> Song, pham vi cu thé cua thim quyén toa an, dic biét 1a
mirc d6 toa an duogc can thiép khi HDTT dé hodc c¢6 thé duoc thanh lap, lai khac biét dang ké
giita cac hé thong phap luat, ty thudc triét 1y 1ap phap vé mic d6 wu tién danh cho quyén ty

chu (party autonomy) cua trong tai.

Dé phuc vu truc tiép cho viéc xay dung khuyén nghj hoan thién phap luat Viét Nam & phan
sau cuia bai viét, Bang 1 dudi ddy so sanh chi tiét pham vi thim quyén ban hanh bién phap tam
thoi gita tda 4n va trong tai tai bén thdm quyén trong tai tiéu biéu, dai dién cho bdn mé hinh
phap 1y khéac biét: Anh (mé hinh common law truyén thdng); Singapore (mé hinh “than thién
v6i trong tai” dién hinh cta chau A, x4y dung dya trén Luat Mau UNCITRAL); Hong Kong
(md hinh Luat Mau UNCITRAL dugc ndi ludt hoa gan nhu nguyén ven, ¢6 bd sung quy dinh
dic thu vé trong tai vién khan cap); va Dubai/DIFC (mé hinh trung tim tai chinh qubc té ap

dung luat theo mé hinh common law ngay trong mot qudc gia dan luat).

% Tomasz Sowa, ‘Emergency Arbitral Proceedings as a New Global Standard in Arbitration Rules: Is There Still a Need to
Maintain the Concurrent Jurisdiction of Arbitral Tribunals and Courts for Interim Measures?’ (2022) 33 American Review of
International Arbitration 233, 236, dan theo Sophia Kubo, ‘Interim Measures in International Commercial Arbitration:
Revisiting Enforceability’ (2026) 47 Michigan Journal of International Law 381, 387.



Tiéu chi

Anh (England & Wales)

Singapore

Hong Kong

Dubai / DIFC

Co sé phap 1y -
tham quyén cua
Trong tai vién

Arbitration Act 1996 (E&W), s
38

International Arbitration Act
1994, s 12(1)

Arbitration Ordinance (Cap
609), s 35 (noi luat hoa Piéu 17
Luat Mau UNCITRAL)

DIFC Arbitration Law (DIFC
Law No 1/2008, stra d61), Diéu
24

(Onshore UAE: Luét Lién bang
s0 6/2018, Dicu 21)

Pham vi bién phap
Trong tai vién dugc
ban hanh

Bao dam chi phi t6 tung; kiém
tra/bao quan/luu gitr tai san
tranh chap; yéu cau khai bao
tuyén th¢; bao toan chung cu (s
38(3)—(6)). Luu y: AA 1996
KHONG minh thi trao quyén
phong toa tai san - quyén nay
chi phat sinh néu cac bén thoa
thuén trao thém quyén (s
38(1)), thuong qua quy tic
trong tai da chon (vd biéu 25
LCIA).

Pham vi rong nhat trong 4 tham
quyén so sanh: bao dam chi phi
t6 tung; thu thap/khai bao tai
liéu; bao toan, luu gitr, ban tai
san; kiém tra, lay mau, thur
nghi€m tai san; 1énh cAm tam
thoi (interim injunction); va
“bat ky bién phap tam thoi nao
khac” (s 12(1)(c)—(i)).

Duy tri/khoi phuc hi¢n trang;
ngan ngura thiét hai; bao toan
tai san; bao toan chimg cit - bon
nhom bién phéap phan anh truc
tiép Diéu 17(2) Luat Mau
UNCITRAL.

Duy tri/kh6i phuc hién trang;
bao toan tai san dé thi hanh
phan quyét sau ndy; ngin ngira
thiét hai/phwong hai t6 tung;
bao toan chimg ¢t - kém diéu
kién: thiét hai khong thé khic
phuc théa dang bang bdi
thuong + kha ning thing kién
hop 1y (Didu 24(1)(b)—(c)).

Co s phap ly -
tham quyén cua Toa
an

Arbitration Act 1996 (E&W), s
44

International Arbitration Act
1994, s 12A

Arbitration Ordinance, s 45
(thAm quyén chung) va ss 60—
61 (tham quyén dac thu vé tai
san)

DIFC Arbitlfation Law, Diéu
24(3) vabiéu 15

(Onshore UAE: Luét Lién bang
s0 6/2018, bicu 18)

Pham vi bién phép
Toa an duoc ban
hanh

(a) Lay 1oi khai nhan ching; (b)
bao toan chimg cir; (c) kiém
tra/chup anh/bdo quan/luu gilr
tai san tranh chép, cho phép
vao co s¢ lién quan; (d) ban
hang héa 1a ddi tuong tranh
chap; (e) cAm tam thoi (interim
injunction) hodc chi dinh nguoi
quan ly tai san (receiver) - s

44(2)(a)—(e).

Vé nguyén tac dong nhat voi
pham vi thim quyén cia HDTT
theo s 12(1)(c)—~(f) (dan chiéu
qua s 12A(2)) - Toa an Tdi cao
Singapore c6 tham quyén gan
nhu twong duong véi HDTT.

Bién phép tam thoi néi chung
(s 45(1)~(2)); tham quyén dic
thu ra 1énh kiém tra, chyp anh,
bao quan, luu gitr, tam gitr hoac
ban tai san lién quan, ldy mau,
tién hanh thir nghiém (ss 60—
61).

Toa an DIFC c6 “tham quyén
tuong tu trong vi¢c ban hanh
bién phéap tam thoi lién quan
dén t6 tung trong tai, bat ké dia
diém trong tai c6 tai DIFC hay
khong” (Piéu 24(3)) - anlé
10/2025 xac nhén thim quyén
nay ton tai ngay ca khi khong
c6 bat ky tai san nao lién quan
tai DIFC.




Moi quan h¢ gitra
tham quyén Toa an
va Trong tai

M0 hinh “bo trg c6 diéu kién”:
Tda 4n chi hanh dong “néu
hodc trong pham vi ma Hoi
ddng trong tai... khong c6 tham
quyén hodc tam thoi khong thé
hanh dong hi¢u qua” (s 44(5));
truong hop khan cép, Toa an cd
thé hanh dong ngay theo don
cua mot bén (s 44(3)); trudong
hop khong khéan cip can co sy
cho phép cia HDTT hoac théa
thuan bang vin ban cua bén kia
(s 44(4)).

Tuong ty mo6 hinh Anh: s
12A(4) quy dinh Toa an chi
thue hién thAm quyén “néu
hodc trong pham vi ma Hoi
ddng trong tai... khong c6 tham
quyén hodc khong thé hanh
dong hiéu qua tai thoi diém d6”
(d6i véi trong tai qudc té); s
12A(5)—(6): truong hop khong
khan cip cin co sy cho phép
cua HDTT hodac thoa thuan
bang van ban cua cac bén khac.

Mo hinh “thAm quyén doc lap”:
Tda 4n c6 quyén ban hanh bién
phap tam thoi “bat ké trong tai
vién c6 thim quyén tuong tu
hay khong ddi véi cung tranh
hap” (s 45(2)); tuy vay s 45(4)
cho phep Tda an tir chdi néu
yéu cau tuong ty di ndp cho
HDTT va chua dugc quyét
dinh, trur khi c6 1y do dac biét.

Mo hinh “thAm quyén doc lap,
mo rong”: khong dat diéu kién
Toa an chi can thié€p khi trong
tai “khong thé hanh dong hiéu
qua”; Piéu 24(3) trao cho Toa
an DIFC thim quyén chi dong,
song song, khong phu thudc
vao noi co tru s¢ trong tai -
phan anh triét 1y “toda 4n hd tro
tdi da” nham thu hat cac vu
trong tai quéc té vé khu vuc
DIFC.

Kha néng thi hanh
quyét dinh cta
Trong tai vién khan
cap

Khoéng c6 quy dinh minh thi
trong Pao luét Trong tai 1996
(ké ca sau cai cach 2025); vé
nguyén tic c6 thé dua vao s 44
dé Toa an hd tro gian tiép néu
quyét dinh khan cép sau d6
duoc HDTT chinh thirc xac
nhan, hoac dua trén hi¢u luc
hop ddng cua quyét dinh.

Minh thi: s 2(1) IAA dinh nghia
“Hoi dong trong tai” bao gdbm
ca trong tai vién khan cép duoc
chi dinh theo thda thuan trong
tai hodc quy tic to chirc trong
tai ma cac bén lua chon —
quyét dinh khan cap dugc thi
hanh nhu phan quyét/lénh ciia
HDPTT chinh thitrc.

Minh thi va rong nhat: s 22B
Arbitration Ordinance quy dinh
bién phap khan cap do trong tai
vién khan cép ban hanh - ké ca
& ngoai lanh tho Hong Kong -
duogc thi hanh theo cung cach
thirc nhu 1énh cua Toa an, véi
diéu kién phai dugc Toa 4n cho
phép (leave).

Chua c6 quy dinh minh thi
riéng cho trong tai vién khan
cap trong DIFC Arbitration
Law; tuy nhién an 1¢ Neal v
Nadir cua Toa an DIFC xéc
nhan quyét dinh khin cip mang
hinh thtrc “phan quyét” (award)
- ké ca cua trong tai nudc ngoai
- ¢6 thé duoc thi hanh theo co
ché cong nhan phan quyét
chung (Diéu 42-44), khong phy
thudc vao tinh chung tham.

Bing 1. So sanh pham vi tham quyén ban hanh bién phdp tam thoi giiva Toa dn va Trong tai & Anh, Singapore, Hong Kong, Dubai/DIFC




Tt bang so sanh trén, co thé rat ra ba nhan xét mang tinh khai quat, s¢ duoc van dung truc
tiép khi phén tich cac vi du thuc tidn & Muyc 4 va khi d& xuét hoan thién phap luat Viét Nam &

cac muyc ti€p theo cua bai viet.

Thi nhdt, ca bon tham quyén déu ap dung m6 hinh thim quyén song song, nhung ciing c6
cac bién phap dé tranh toa an can thiép chdng lan, 1am suy yéu quyén tu cha cia trong tai. M6
hinh chit ché nhat 13 Anh va Singapore, noi luat quy dinh 13 rang rang Toa an chi duoc hanh
dong néu hoic trong pham vi ma Hoi dong trong tai khong c6 thim quyén hodc tam thoi khong
thé hanh dong hiéu qua.”® Nguoc lai, Hong Kong va Dubai/DIFC 4p dung mé hinh “thAm quyén
doc lap, khong phu thudc”, toa an cod quyén ban hanh bi¢n phap tam thoi “bat ké&” HPTT ¢
thim quyén tuong ty hay khong. Toa 4n c6 thé tir chdi néu yéu cau tuong ty di ndp cho HDTT

va chua duoc quyét dinh, trir khi ¢6 1y do dic biét.”!

Thir hai, vé pham vi ho tro trong tai cd try s tai nudc ngoai, ca bon tham quyén déu d3 mo
rong thim quyén toa an hd tro trong tai nudc ngoai, nhung Dubai/DIFC di xa nhat khi 4n 1¢ gin
day (10/2025) ctia DIFC Courts x4c nhan thim quyén ban hanh bién phap tam thoi hd tro tb
tung nudc ngoai ngay ca khi khong c6 bat ky méi lién hé tai san nao v6i DIFC. Day 1a mot 1ap
truong “than thién vadi trong tai” vuot trdi so véi cach tiép can than trong hon ctia Anh, noi toa
an chi can thiép ho tro trong tai nudc ngoai khi c6 “ly do thich hop”, nhu phan tich tai vu viéc

UniCredit & phan sau cua bai viét.”?

Thit ba, vé kha ning thi hanh quyét dinh cta trong tai vién khan cap, van dé gy tranh cai
16n nhat vé mit 1y luan da phan tich tai Muyc 2.3 chi Hong Kong va Singapore da minh thi hoa
van dé nay trong luat thanh van, trong khi Anh va UAE/DIFC van dé ngo, khién bén c6 nhu
cau thi hanh phai dya vao co ché gian tiép.”> Pay chinh 1a khoang tréng 1ap phap ma Viét Nam

hién chua quy dinh vé trong tai khan cap.

3.5. Vi du thue tién vé cach xir ly cua toa an va trong tai ddi véi cac bién phap tam thoi

(a) Lénh cAm khéi kién song song dé hd trg trong tai
Lénh cam khoi kién (anti-suit injunction) 1 cong cu dic thu ctia hé théng common law,

theo d6 toa 4n ra 1énh cho mot bén (khong phai cho toa an nudc ngoai) chim dit hodc khong
dugc khéi xudng t tung tai madt toa an khéc, trén co sé nghia vy hop d@)ng tiéu cuc (negative
contractual obligation) khong kién ¢ noi khéc bat nguén tur chinh thda thuan trong tai. Cac vy

viéc dudi day minh hoa céch toa &n Anh, Hong Kong va Singapore tung xu ly cong cu nay.

70 Arbitration Act 1996 (E&W) s 44(5); International Arbitration Act 1994 (Sing) s 12A(5)—(6).

7! Arbitration Ordinance (Cap 609) (HK) s 45(2)—(3); DIFC Arbitration Law (DIFC Law No 1 of 2008, sira d6i boi DIFC Law
No 6 0f 2013) art 24(3).

72 K&L Gates, ‘DIFC Courts Confirm Jurisdiction to Grant Interim Relief in Support of Foreign Proceedings Where There Is
No Asset Link to the DIFC’ (27/10/2025); UniCredit Bank GmbH v RusChemAlliance LLC [2024] UKSC 30.

73 Rafael Dean Brown, ‘Challenging the Enforcement of Emergency Arbitrator Decisions’ (2020) 8(3) Kilaw Journal 38, 47.



Unicredit Bank Gmbh kién Ruschemalliance LL.C [2024] UKSC 30 (Anh)
RusChemAlliance LLC (“RusChem”), mot cong ty Nga, ky hai hop dong xay dung nha

may ché bién khi ndm 2021 véi cac cong ty Dirc, voi tong gia tri tam Gmg khoang 2 ty Euro.
Nghia vu hoan tra tam tng ctia cac cong ty Dirc dugce bao dam bang cac bao lanh tré tién theo
yéu cau (on-demand bonds), mot s6 do UniCredit Bank GmbH (“UniCredit”) phat hanh, chiu
su diéu chinh cua luat Anh va c6 diéu khoan trong tai tai Paris. Sau khi Nga phat dong chién
dich quén sy tai Ukraine (2/2022) va Lién minh chau Au ap dit cac 1énh trimg phat, cac cong
ty Durc tuyén bd khong thé tiép tuc thuc hién hop dong; RusChem chim dut hop ddng, yéu cau
hoan tra tam g, va khi bi tur chdi d3 khéi kién UniCredit tai toa an Nga doi thanh toan theo
bao lanh, bat chip diéu khoan trong tai Paris.”

UniCredit xin 1énh ciAm khai kién (anti-suit injunction) tai tdoa &n Anh. Toa Thuong mai
Anh (cip so thim) tir chdi thim quyén; Toa Phuc tham dao nguoc quyét dinh, ban hanh 1énh
cAm khai kién chung thim budc RusChem cham dut t6 tung tai Nga. RusChem khéng cdo 1én
Toa an Tbi cao. Hai van dé phap 1y cdt 16i duge dit ra: (i) thoa thuan trong tai trong van kién
bao lanh chiu sy diéu chinh cta luat Anh (luat ap dung cho hop déng chinh) hay luat Phép (luat
cua nudc noi toa lac cua trong tai); va (ii) gid dinh luat Anh 4p dung, liéu nudc Anh c6 phai la
“noi thich hop” (proper place) dé xét xir yéu cau lénh cdm khai kién, hay tham quyén nay thudc
vé toa 4n Phap (voi tu cach toa 4n noi trong tai) hodc chinh Hoi dong trong tai s& dugc thanh
lap.”s
Tda an Ti cao Anh (nhét tri, qua ¥ kién cta Lord Leggatt) bac khang cdo ctia RusChem.
Vé luat ap dung, Toa khang dinh nguyén tic da xac lap tai Enka v Chubb va Kabab-Ji v Kout:
viéc cac bén chon luat ap dung cho hop déng chinh thudng ciing déng thoi 1a lya chon luat ap

dung cho thoa thuan trong tai nam trong hop ddng do, trir khi ¢6 yéu té di manh dé bac bo suy

1
A 66

doéan nay; riéng viéc chon Paris 1am noi trong tai, tu than no, 1a khong du. Ve “noi thich hop”,
Toa bac bo 1ap luan cho rang toa an Phap hay Hoi dong trong tai méi 1a dién dan ding dan,
nhin manh ring toa 4n Phap khong c6 tham quyén va khong cé quyén ban hanh 1énh cam khoi
kién trong vu viéc nay, trong khi trong tai vién lai thiéu quyén lyc cudng ché thi hanh. Do do,
nudc Anh la noi duy nhét c6 thé mang lai bi¢n phéap khéc phuc hiéu qua trén thuc té, dugc xac

dinh 1 dién dan thich hop.”®

74 UniCredit Bank GmbH v RusChemAlliance LLC [2024] UKSC 30 [1]-[5]; UK Supreme Court, ‘Press Summary:
UniCredit Bank GmbH (Respondent) v RusChemAlliance LLC (Appellant)’ [2024] UKSC 30 (18/9/2024) 1-2.

75 UniCredit Bank GmbH v RusChemAlliance LLC [2024] EWCA Civ 64 (Toa Phuc thim); UK Supreme Court, ‘Press
Summary: UniCredit Bank GmbH (Respondent) v RusChemAlliance LLC (Appellant)’ [2024] UKSC 30 (18/9/2024) 2—4.
76 UK Supreme Court, ‘Press Summary: UniCredit Bank GmbH (Respondent) v RusChemAlliance LLC (Appellant)’ [2024]
UKSC 30 (18/9/2024) 4—6 (trich 161 Lord Leggatt); Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020]
UKSC 38; Kabab-Ji SAL v Kout Food Group [2021] UKSC 48.



Phan quyét c6 ¥ nghia quan trong: né6 mé rong dang ké sy sin sang cua toa an Anh trong
viéc hd trg trong tai ¢ dia diém trong tai & nudc ngoai khi hop déng chiu su diéu chinh cua
luat Anh, dong thoi dat “kha ning mang lai bién phap khéc phuc hiéu qua trén thuc t€” 1am tiéu
chi trung tdm, thay vi chi xét dién dan nao “phu hop” vé mat 1y thuyét. Tuy nhién, dién bién
thue té sau d6 cho thiy gi6i han cta phan quyét: Toa Phiic thim Anh sau d6 da phai g& bo 1énh
cAm khéi kién trén thuc té, do RusChem khong c¢o tai san hay hi¢n dién thuong mai tai Anh
khién 1énh khé c6 y nghia cudng ché - mot két cuc duoc gidi binh ludn mo tad cham biém 1a

“thang tran danh nhung thua cudc chién” (winning the battle but losing the war).”’

Dbi voi Viét Nam, vu viée 14 101 canh bao rd rang vé nguy co phat sinh van dé khi ludt ap
dung cho hop dong, luat ap dung cho thoa thudn trong tai va noi tién hanh t tung (dia diém)
trong tai khong nhit quan v6i nhau; dong thoi cho thiy phap luat Viét Nam hién chua cé cong
cu twong duong 1énh cam khoi kién dé bao vé mot thoa thudn trong tai hop 16 trude nguy co bi
pha v& bang td tung song song & nudc ngoai.”®

Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-Kamenogorsk Hydropower Plant
LLP [2013] UKSC 35 (Anh)

Béi canh: Hai bén cting van hanh mot nha may thuy dién tai Kazakhstan theo hop dong

chiu sy diéu chinh cua luat Kazakhstan, c6 diéu khoan trong tai ICC tai London. Khi bén chu
so hiru (JSC) khoi kién tai toa an Kazakhstan, bén van hanh (AES) di xin 1énh cdm khai kién
tai toa 4n Anh, du tai thoi diém d6 chua ¢ bat ky thu tuc trong tai nao duge khoi dong hay du
kién khoi dong.”

Van dé phdp Iy: Liéu Pao luat Trong tai 1996 (Diéu 44) diéu chinh toan bg, mang tinh loai
trir, thAm quyén cua toa an hd trg trong tai. Theo d6 néu khong co td tung trong tai dang dién
ra thi toa an khong c6 tham quyén hay quyén han chung ban hanh 1énh cim theo Diéu 37 DPao
luat Toa an Cap cao 1981 van ton tai doc 1ap.*°

Phan quyét: Toa an Tdi cao Anh (nhat tri) khing dinh Diéu 44 Pao luat Trong tai 1996 chi
ap dung khi da c6 hodc du kién c6 té tung trong tai, do d6 khong loai trir kha ning vién dan
Diéu 37 Pao luat 1981; dong thoi viéc ban hanh 1énh cam khoi kién nham thyc thi nghia vu
hop dong khong kién & noi khac khong ciu thanh “su can thiép” vao quy trinh trong tai b cdm

theo Diéu 1(c) Pao luat Trong tai 1996, bai khi d6 chua hé ton tai quy trinh trong tai nao dé

7 ‘English Court of Appeal Discharges the Anti-Suit Injunction in Favour of UniCredit: Winning the Battle But Losing the
War?’” (Kluwer Arbitration Blog, 2025).

78 Xem thém B ludt TS tung dén sy 2015, Diéu 472, Didu 439(1)(d); Luat Trong tai thwong mai 2010.

79 Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-Kamenogorsk Hydropower Plant LLP [2013] UKSC 35, [2013] 1
WLR 1889.

80 Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-Kamenogorsk Hydropower Plant LLP [2013] UKSC 35, [2013] 1
WLR 1889, [1], [25]-[27] (Lord Mance); UKSCBlog, ‘Case Comment: Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-
Kamenogorsk Hydropower Plant LLP [2013] UKSC 35’ (2013).



can thiép vao.®! Phan quyét nay xac 1ap nguyén tic quan trong: tai Anh, quyén ban hanh 1énh
c4m khoi kién bao vé thoa thudn trong tai bat ngudn tir thim quyén chung theo 1& cong bang
(equitable jurisdiction) cua toa an, doc 1ap véi khung bi¢n phép tam thoi cua Pao ludt Trong
tai chi can ton tai thoa thuan trong tai hop 1€ 1a du co s&, khong doi héi phai co td tung trong tai
dang dién ra.

Co s phap 1y ctia 1énh cdm khoi kién tai Anh 14 thAm quyén chung ban hanh 1énh cAm
“trong moi trudng hop ma toa an xét thiy cong bang va thuan tién” theo Piéu 37(1) Pao luét
Tda 4n Cép cao 1981, doc lap voi khung bién phap tam thdi ciia Pao luat Trong tai 1996 khi
chua c6 té tung trong tai dang din ra, nhu da xac 1ap tai Ust-Kamenogorsk (Muc 4.1).% Vé
tiéu chuan xét don, an 16 kinh dién Aggeliki Charis Compania Maritima SA v Pagnan SpA (The
Angelic Grace) xac lap nguyén tic mang tinh nén ting: toa &n Anh “khong can phai than trong
dic biét” khi ban hanh 1énh cdm khoi kién dé bao vé thoa thuan trong tai, bdi 1énh d6 khong
can thiép vao toa 4n nudc ngoai ma chi tac dong dén bén da cam két khong kién & noi khac.
Noi cach khac, cach tiép can cia Anh gz‘in nhu “mac dinh” ung hd viéc ban hanh 1énh mot khi
c6 vi pham 10 rang, mién khong c6 “ly do manh mé&” nguoc 1ai.®* Mot diém dang chu y vé mit
lich st: trude khi Anh roi Lién minh chau Au (Brexit), 4n 1& Allianz SpA v West Tankers Inc
ctia Toa 4n Cong 1y Lién minh chau Au cdm tda 4n Anh ban hanh 1énh cam khoi kién ddi voéi
t6 tung tai toa 4an mot qudc gia thanh vién EU khac, do nguyén tic tin cdy 1in nhau theo Quy
ché Brussels I; sau Brexit, han ché nay khong con rang budc toa &n Anh, mé rong dang ké pham
vi thuc té ctia cong cu nay.

Ever Judger Holding Co Ltd v Kroman Celik Sanavii Anonim Sirketi [2015] 2 HKLRD
866 (Hong Kong)

Béi canh: Hop dong thué tau chiu sy diéu chinh cia luat Anh, c6 diéu khoan trong tai Hong

Kong, giita mot cong ty Thd Nhi Ky (bén mua) va cha tau. Khi phat sinh tranh chap vé thiét
hai 16 hang thép trong qua trinh van chuyén, bén mua khai kién tai toa an Thd Nhi Ky; chu tau
1ap tire xin 1énh cam khoi kién tai Hong Kong.®*

Phan quyét: Toa an Hong Kong (Tham phan Lam) tuyén rang toa 4n Hong Kong “thong
thuong s& ban hanh 1énh cdm dé ngin viéc theo dudi td tung nude ngoai vi pham thoa thuan

trong tai, it nhét 1a khi don dugc ndp khong cham tré” va td tung nudc ngoai chua tién trién

81 Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-Kamenogorsk Hydropower Plant LLP [2013] UKSC 35, [2013] 1
WLR 1889, [51]-[52]; Herbert Smith Freehills, ‘UK Supreme Court Confirms Power to Issue an Anti-Suit Injunction Even
When No Arbitration Is Underway or Proposed’ (2013).

82 Senior Courts Act 1981 (E&W) s 37(1); Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-Kamenogorsk Hydropower
Plant LLP [2013] UKSC 35, [2013] 1 WLR 1889, [1]-[2].

8 Aggeliki Charis Compania Maritima SA v Pagnan SpA (The Angelic Grace) [1995] 1 Lloyd's Rep 87 (CA) 96 (Millett LJ):
toa an Anh “khong can phai than trong dac biét” khi ban hanh 1énh cAm khéi kién dé bao vé thoa thuan trong tai, bdi Iénh d6
khéng can thiép vao toa an nudc ngoai ma chi tac dong dén bén da cam két khong kién & noi khac.

8 Ever Judger Holding Co Ltd v Kroman Celik Sanayii Anonim Sirketi [2015] 2 HKLRD 866 (CFI).



dang ké. Pay duoc ghi nhan 13 1énh cAm khoi kién dau tién cuia Hong Kong nham vao t6 tung
tai tda 4n nudc ngoai.®

Sun Travels & Tours Pte Ltd v Hilton International Manage (Maldives) Pte L.td [2019]
SGCA 10 (Singapore)

Béi canh: Sau khi HDTT SIAC ra hai phan quyét ¢6 loi cho Hilton (2015), Sun Tours khoi

kién lai dung nodi dung do tai tdoa an Maldives (2016) va gianh duoc phan quyét c6 loi tai do
(3/2017). Hilton chd dén thang 7/2017, gan hai nim sau cac phan quyét trong tai, méi xin 1énh
c4m khoi kién tai Toa an Téi cao Singapore.®®

Phdn quyét: Toa Phuc thim Singapore hiy bo 1énh cdm khoi kién di duoc cip & cap so
tham, khang dinh 1énh nay “phai duoc yéu cau kip thoi va trude khi td tung nudc ngoai tién
trién qué xa”; su cham tré kéo dai gin hai nam, trong bdi canh toa 4n Maldives di ra phan quyét,
1a yéu té mang tinh quyét dinh, ké ca khi Hilton da timg néu phan ddi tham quyén tai toa an
Maldives.?” Tuy nhién, Toa Phiic thim van giit nguyén phan tuyén bd xac nhan gia tri chung
tham va hiéu lyc cta cac phan quyét trong tai.®

Tir cic vu viée trén, c6 thé rat ra ba nguyén tic chung méa ca Anh, Hong Kong va Singapore
déu thira nhan, du murc d6 chat ché khac nhau: (i) co s& ctia 1énh cAm khoi kién 13 nghia vu hop
dong tiéu cuc bat ngudn tir chinh thoa thuan trong tai, khong phu thudc viéc trong tai da duogc
khoi dong hay chua; (i) don yéu cau phai dugc ndp “khong cham tr&” - tai Singapore day gan
nhu 1a diéu kién tuyét d6i, trong khi tai Anh va Hong Kong day 1a mot yéu té can nhic trong
khuén kho rong hon; va (iii) toa an chi thuc su can thi¢p khi Iénh c6 kha nang mang lai hi¢u
qua thyc té, day chinh 14 diém mau chdt khién Toa an Tdi cao Anh chap nhan thim quyén ngay
ca khi dia diém trong tai khong phai nude Anh.
b) Bdo toan tai sin va cac bién phap chong tau tin

Bén canh 1énh cAm khoi kién, nhom bién phap thir hai thudng gip nhat trong thyc tién hd
tro trong tai la bién phap bdo toan tai san, dac bi¢t 1a Iénh phong tda tai san (freezing
injunction/Mareva injunction), nham bao dam kha nang thi hanh phan quyét trong tai trong
tuong lai trudc nguy co bi don tau tan tai san.
Cetelem SA v Roust Holdings Litd [2005] EWCA Civ 618 (Anh)

Béi canh: Cetelem tim mua c¢6 phan trj gia khoang 320 triéu USD tir Roust theo Hop dong

mua ban ¢6 phan c6 diéu khoan trong tai ICC London; do c6 thoi han phé duyét quy dinh cua

Nga (31/12/2004) tao ap luc vé thoi gian, trude ca khi td tung trong tai dugce khai dong, Cetelem

85 Ever Judger Holding Co Ltd v Kroman Celik Sanayii Anonim Sirketi [2015] 2 HKLRD 866 (CFI) [58]-[62] (Lam J); ‘Hong
Kong Court Issues First Anti-Suit Injunction in Restraint of Foreign Court Proceedings’ (Kluwer Arbitration Blog, 2015).

8 Sun Travels & Tours Pte Ltd v Hilton International Manage (Maldives) Pte Ltd [2019] SGCA 10.

87 Sun Travels & Tours Pte Ltd v Hilton International Manage (Maldives) Pte Ltd [2019] SGCA 10, [100]-[110]; Morgan
Lewis, ‘Singapore Court Overturns Anti-Suit Injunction Due to Delay in Application’ (2019).

8 Sun Travels & Tours Pte Ltd v Hilton International Manage (Maldives) Pte Ltd [2019] SGCA 10, [111]-[115].



d4 xin toa 4n Anh ban hanh 1énh budc thuc hién (mandatory injunction) yéu cau Roust cung
cip tai liéu, dua trén thim quyén “truong hop khan cép” tai Didu 44(3) Pao luat Trong tai
1996.%°

Phdn quyét: Toa Phiic tham giit nguyén 1énh, giai thich ring cum tir “bao toan chung ctr
hodc tai san” tai Diéu 44(3) mang tinh minh hoa chir khong gidi han tuyét ddi pham vi bi¢n
phap ma toa an c6 thé ban hanh, dong thoi khiang dinh toa 4n c6 thé hanh dong ngay ca trude
khi t6 tung trong tai chinh thuc bat ddu, mién tdn tai mot “bén du kién” tham gia trong tai va
¢6 yéu té khan cép thuc su.”® Vu viée cho thdy pham vi thuc té kha rong ma toa 4n Anh d trao
cho ngoai 1& “truong hop khan cip” tai Diéu 44(3), toa 4n van c6 thé hanh dong chu dong va
mang tinh cudng ché thuc hién, mién ¢ yéu t6 khan cép xéc thue, ké ca khi chua hé ton tai mot
Hoi dong trong tai nao dé hanh dong.”!

Bi Xiaogiong v China Medical Technologies, Inc [2019] SGCA 50 (Singapore)
Béi canh: Nguoi thanh 1y (quan tai vién) cua China Medical Technologies céo budc ban

lanh dao cii gian lan chiém doat tai san cong ty; t& tung dugc tién hanh song song tai Hong
Kong va Singapore dbi véi cac ca nhan bi cao budc nhan tai san chiém doat, trong d6 c6 ba Bi
Xiaoqiong; t6 tung tai Singapore bi dinh chi dé nhuong cho té tung Hong Kong, nhung ngudi
thanh 1y van xin toa 4n Singapore ban hanh 1énh phong toa tai san hd trg t6 tung Hong Kong.”
Phdn quyét: Toa Phiic thim Singapore giit nguyén tham quyén cua tda an theo Diéu 4(10)
Dao luat Déan su (Civil Law Act) ban hanh 1énh phong toa tai san hd trg td tung nudce ngoai, voi
diéu kién: (i) toa 4n Singapore c6 tham quyén theo lanh tho (nhén than) ddi vai bi don; va (ii)
nguyén don c6 mot quyén khoi kién da phat sinh va ¢ thé dugc xét xir mot cach hop 1y tai
Singapore. Quan trong hon, viéc t6 tung tai Singapore bi dinh chi khong lam mat di nén tang
thim quyén nay.”?
¢) Thi hanh bi¢n phap khan cép ciia trong tai vién khan cap

HSBC PI Holdings (Mauritius) Ltd v Avitel Post Studioz Ltd, Toa 4n T6i cao Bombay
(2014) (An D))

Béi canh: Trong tranh chip dau tu, HSBC dat duoc quyét dinh cta trong tai vién khan cip

theo Quy tic SIAC chéng lai Avitel; thay vi truc tiép xin cong nhan quyét dinh khan cip d6 tai
An D9, HSBC ndp don méi theo Dicu 9 Pao luat Trong tai va Hoa giai An Do (thdm quyén

8 Cetelem SA v Roust Holdings Ltd [2005] EWCA Civ 618.

% Cetelem SA v Roust Holdings Ltd [2005] EWCA Civ 618 [24]-[26] (Clarke LJ).

o1 Cetelem SA v Roust Holdings Ltd [2005] EWCA Civ 618 [701-[75],
<https://caselaw.nationalarchives.gov.uk/ewca/civ/2005/618>.

%2 Bi Xiaogiong v China Medical Technologies, Inc [2019] SGCA 50.

93 Bi Xiaogiong v China Medical Technologies, Inc [2019] SGCA 50; Pao luat Dén sy (Civil Law Act) (Sing, ban hop nhét
1994) s 4(10); Baker McKenzie, ‘Singapore Court of Appeal Clarifies Conditions for Granting Mareva Injunctions in Support
of Foreign Court Proceedings’ (Global Litigation News, 2019).



clia toa 4n ban hanh bién phép tam thoi hd tro trong tai) yéu cau chinh toa an An Do ban hanh
bién phép c6 ndi dung twong tu.**

Phdn quyét: Toa an Ti cao Bombay chip nhan yéu cau theo Diéu 9, qua d6 gian tiép trao
hiéu luc cho quyét dinh cua trong tai vién khén cép béi tai thoi diém do, luat An Do chua cong
nhan “trong tai vién khan cdp” ndm trong dinh nghia “Hoi dong trong tai” cho muc dich thi
hanh tryc tiép.”> HSBC v Avitel 13 minh chimg kinh dién cho chién luoc “thi hanh gian tiép”:
thay vi thi hanh truc tiép quyét dinh cta trong tai vién khan cip, bén c6 nhu cdu ndp don moi
xin chinh tda 4n ban hanh bién phap twong tu theo thim quyén théng thudng cua tda an, né
tranh cau hoi chwa c6 101 giai vé viée lidu quyét dinh khin cip co phai 1a “phan quyét” hay
khong.

Rafﬂ,es Design Internatiopal India Pvt Ltd v Educomp Professional Education Ltd, Toa
an Toi cao Delhi (2016) (An Do)

Boi canh: Trong mot vu trong tai SIAC c6 dia diém (seat) tai Singapore, bén khai kién dat

dugc phan quyét khan cap tir trong tai vién khan cap SIAC, sau d6 xin thi hanh truc tiép phan
quyét khan cap nudc ngoai d6 tai An Po.*

Phdn quyét: Toa an Tdi cao Delhi phan quyét rang phan quyét khan cap dugc ban hanh
trong mot vy trong tai c¢6 dia diém & nudc ngoai KHONG thé thi hanh theo Phan II Pao luat
Trong tai An Do (diéu chinh phan quyét nuéc ngoai), boi phan quyét ciia “trong tai vién khan
cap” khong dap tng dinh nghia “phan quyét nudc ngoai” theo luat nay (du tda 4n van trao mot
s6 ctru tro khac trén co s¢ phap 1y riéng theo Piéu 9 Pao luat Trong tai va Hoa giai An D9,
dugc coi 1a mot yéu cau doc 1ap cht khong phai 1a thi hanh phan quyét khan cap).”’

Gerald Metals SA v Timis [2016] EWHC 2327 (Ch) (Anh)
Boi canh: Gerald Metals tryc tiép xin tda 4n Anh ban hanh bién phap tam thoi khan cap

theo Diéu 44 Pao luat Trong tai 1996 lién quan dén mot vu trong tai LCIA, ma khong thir xin
bién phép tir trong tai vién khan cdp LCIA trudc, du Quy tic LCIA da c6 co ché nay.”®

Phdn quyét: Tham phan Leggatt (khi d0) phan quyét rang theo Piéu 44(5) Pao luat Trong
tai 1996, toa 4n chi dugc hanh dong “néu hodc trong pham vi ma Hoi dong trong tai... khong

c¢6 tham quyén hodc tam thoi khong thé hanh dong hiéu qua”. Vi Quy tiac LCIA da cung cip

% HSBC PI Holdings (Mauritius) Ltd v Avitel Post Studioz Ltd, Don Trong tai s6 1062/2012, Phan quyét ngay 22/01/2014
(Toa an To6i cao Bombay); Paata Simsive, ‘Indirect Enforceability of Emergency Arbitrator's Orders’ (Kluwer Arbitration Blog,
2015).

95 Arbitration and Conciliation Act 1996 (An D9) s 9; Avitel Post Studioz Ltd v HSBC PI Holdings (Mauritius) Ltd (2020)
SCC OnLine SC 656. )

% Raffles Design International India Pvt Ltd v Educomp Professional Education Ltd, MANU/DE/2754/2016 (Tda an Toi cao
Delhi).

97 Raffles Design International India Pvt Ltd v Educomp Professional Education Ltd, MANU/DE/2754/2016 (Tda 4n Tbi cao
Delhi); Arbitration and Conciliation Act 1996 (An D9) s 9; xem thém ‘Uncertainty of Enforcement of Emergency Awards in
India’ (Kluwer Arbitration Blog, 2016).

%8 Gerald Metals SA v Timis [2016] EWHC 2327 (Ch).



mot co ché trong tai vién khan cip kha dung va du ning luc ban hanh bién phéap tuong duong
mot cach nhanh chéng, nén thim quyén bd tro cua tda an theo Diéu 44 khong duoc kich hoat;
don bi bac bo vi thiéu thim quyén (chir khong don thudn 14 van dé tiy nghi).”® Gerald Metals
13 4n 18 then chét ctia Anh khang dinh mé hinh “van an toan” tai Diéu 44(5) van hanh nhu mot
gi6i han tham quyén thuc sy, noi bién phap trong tai vién khan cap kha dung theo quy tic di
chon, toa an Anh s& tir chdi can thiép, qua d6 cing cb quyén ty cha cia cic bén va cho thiy
viée lya chon quy tic trong tai (c6 hay khong c6 co ché trong tai vién khan cdp) mang hé qua
thuc tién quan trong.'%
4. BIEN PHAP KHAN CAP TAM THOI TAI VIET NAM

Luét Trong tai thuong mai 2010 (Luat TTTM 2010) danh riéng Chuong VII (Diéu 48 dén
Diéu 53) quy dinh vé bién phap khan cip tam thoi trong td tung trong tai.'®! Pay 1a budc tién
dang ké so v6i Phap 1énh Trong tai thuong mai 2003 trudc d6, vén hoan toan khong trao cho
Hoi dé)ng trong tai tham quyén ap dung bién phap khén cép tam thoi ma chi ghi nhan tham
quyén nay thudc vé Toa an.'*? Viéc Luat TTTM 2010 1an dau tién trao thim quyén song song
cho Hoi dong trong tai phan anh xu hudng chung ctia phap luat trong tai qudc té. Nghi quyét
01/2014/NQ-HDTP ctia Hoi d6ng Tham phan Toa an nhan dan tdi cao ngay 20/3/2014 hudng
din thém mot sd nodi dung thi hanh lién quan.'®
4.1. Céc bién phap khan cip tam thoi

4.1.1. Logi bién phap
Khoan 2, Diéu 49 Luat Trong tai thuong mai 2010 liét ké sau loai bién phap khén cép tam

thoi ma cac bén tranh chip c6 thé yéu cau ap dung trén co so sao chép tir cac quy dinh twong
tu ciia BO luat td tung dan su:
(1) cAm thay d6i hién trang tai san dang tranh chép;
(i1) cAm hodc budc bat ky bén tranh chép nao thuc hién mot hodc mot sd hanh vi nhat
dinh nham ngan ngira cac hanh vi anh huong bat loi dén qua trinh té tung trong tai;
(ii1))  ké bién tai san dang tranh Chép;
(iv) yéu cau bao ton, cét trit, ban hodc dinh doat bt ky tai san ndo cua mét hodc céc bén

tranh chép;

9 Gerald Metals SA v Timis [2016] EWHC 2327 (Ch) [21]-[27] (Leggatt J); Arbitration Act 1996 (E&W) s 44(5).

190 Gerald Metals SA v Timis [2016] EWHC 2327 (Ch) [35]-[41]; Herbert Smith Freehills, ‘English High Court Has No Power
to Grant Urgent Relief under Arbitration Act Where Urgent Relief Could Be Granted by Expedited Tribunal or Emergency
Arbitrator under LCIA Rules’ (2016).

101 Tyt Trong tai thuong mai (Luat sb 54/2010/QH12) Chuong VII, Didu 48-53.

102 phap 1énh Trong tai thwong mai 2003 (Phap 1énh s§ 08/2003/PL-UBTVQH11) khéng quy dinh thim quyén ciia Hoi dong
trong tai 4p dung bién phap khin cép tam thoi, chi ghi nhan thdm quyén ciia Toa 4n.

103 Nghj quyét 01/2014/NQ-HDTP ctia Hoi ddng Tham phéan Toa 4n nhan dan tbi cao ngay 20/3/2014 hudng dén thi hanh mot
s6 quy dinh Luat Trong tai thwong mai.



(v) yéu cau tam thoi vé viéc tra tién giita cac bén; va

(vi)  cAm chuyén dich quyén vé tai san dbi véi tai san dang tranh chip.

So v6i bdn nhém bién phép phan loai theo Piéu 17(2) Luat MAu UNCITRAL d3 phan tich
phia trén, danh muc ctia Vi¢t Nam bao phu dugc cac nhom “duy tri hién trang”, “ngén ngura
thi¢t hai” va “bdo toan tai san”, nhung khong cé diéu khoan minh thi va doc lap vé “bao toan

ching ctr” nhu mdt loai bién phap riéng biét.

4.1.2. Tham quyén ciia HPTT va Toa dn trong viéc ban hanh cic BPKCTT

Piéu 48 Luat Trong tai thuong mai 2010 quy dinh cac bén c6 quyén lam don yéu cau Hoi
ddng trong tai, hodc trong mot sd truong hop yéu cau Toa an, ap dung bién phap khan cip tam
thoi. Theo d6, diéu kién phat sinh thim quyén khi:

- C6 yéu cau ctia mot bén: Hoi dong trong tai chi xem xét 4p dung BPKCTT khi ¢6 don

yéu cau tir mot hodc cac bén tranh chap.

- Thoa thudn trong tai: Quyén yéu cau nay phat sinh khi gitta cic bén c6 thoa thudn trong
tai hgp phap va khong bi trir truong hop céc bén c6 thda thudn khac. Luu y, viée yéu
cau Toa an ap dung bién phap khan cap tam thoi khong bi coi 14 su bac bo thoa thuan
trong tai hoac khudc tir quyén giai quyét tranh chap bang Trong tai.!%*

- Khéng trang 1ap: Hoi dong trong tai s& tir chdi néu mot bén da c6 yéu cau Toa an ap
dung BPKCTT d0i véi cung vu viée trude d6

Vé mit thoi diém, don yéu cau Toa 4n c6 thé dugc ndp ngay sau khi khai kién trong tai
ma khong can chd Hoi dong trong tai dugc thanh 1ap, trong khi don yéu cau Hoi dong trong tai
chi c6 thé dugc xét sau khi Hoi déng da duogc thanh 1ap hop 1¢. Can ctr theo Diéu 49.4 cua Luat
TTTM 2010, trude khi ap dung bién phap khan cap tam thoi, Hoi dong trong tai cb quyén budc
bén yéu cau ap dung bién phap khan cap tam thoi thyc hién nghia vu bao dam tai chinh. Theo
Diéu 50.4 ctia Luat TTTM 2010, trong thoi han 03 ngay 1am viéc ké tir ngay nhan don yéu cau
ap dung bién phap khan cap tam thoi va ngay sau khi bén yéu cau da thuc hién bién phap dam
bao quy dinh tai Diéu 50.3 ctia Luat TTTM 2010, HDTT xem xét ra quyét dinh ap dung bién
phap khéan cép tam thoi. Trong trudng hop khong chap nhan yéu cau, HDTT thong bao bang
vin ban va néu 13 1y do cho bén yéu cau biét. Diéu nay ciing phu hop véi Piéu 6 trong Hudng

dan s6 4 cia Vién Trong tai Anh (Chartered Institute of Arbitrators - CIArb) vé ap dung

104 Pidy 48.2 Luat TTTM 2010.



BPKCTT,'% trir khi luat t6 tung trong tai va quy tic trong tai ap dung quy dinh khac, HDTT
cho phép cac BPKCTT duoc thyc hién theo hinh thirc ctia mot quyét dinh t6 tung c6 1ap lun.

Vé pham vi chii thé, Hoi dong trong tai chi c6 thé 4p dung bién phap khan cp tam thoi
d6i v6i chinh “cac bén tranh chip”. Néi cach khéac, thim quyén cua Hoi dong trong tai chi gidi
han d6i v6i cac bén tham gia té tung trong tai (nguyén don, bi don), khong c6 quyén ap dung
BPKCTT d6i véi ngudi thir ba khong lién qua. Trong khi d6, Bo luat T6 tung dan sy 2015 trao
cho Toa an mot danh muc rong hon nhiéu (17 loai bién phap khan cép tam thoi) khong gidi han
chu thé bi 4p dung chi 13 cac bén tranh chap.!% Viéc thi hanh quyét dinh 4p dung bién phap
khén cép tam thoi cua Hoi déng trong tai dugc thyc hién theo co ché thi hanh 4n dan su thong
thuong twong tu nhu thi hanh quyét dinh khan cép tam thoi caa Toa an.'"’

Hon nita, theo Luat Mau UNCITRAL vé Trong tai thuong mai quc té (stra d6i nam 2006),
Piéu 17(1) quy dinh Hoi dong trong tai “cé thé ban hanh bién phép tam thoi” theo yéu ciu cua
mot bén, nhung luat khong 1iét ké tén goi cu thé cua tung loai bién phap (nhu 1énh phong toa
tai san, 1énh cam khoi kién...) ma mo ta bang bén nhém muc dich chire ning tai Diéu 17(2):
(a) duy tri hodc khoi phuc hién trang trong khi chd giai quyét tranh chép; (b) ngin ngira hanh
vi dang hodc c6 kha nang giy thiét hai hién tai/ sép xay ra cho chinh qua trinh to tung trong tai;
(¢) cung cap phuong thirc bao toan tai san dé bao dam kha ning thi hanh phan quyét sau nay;
va (d) bao toan chimg clr ¢6 lién quan va quan trong dén viéc giai quyét tranh chp. Néi cach
khic, trong tai vién dwoc trao quyén tw quyét dinh hinh thirc va ndi dung cu thé ciia bién
phap, mién 13 né phuc vu mdt trong bén muc dich trén va dap ing diéu kién tai Piéu 17A
(nguy co thiét hai kho khic phuc bang bdi thuong tién, can xtimg véi thiét hai c6 thé gay ra cho
bén bi ap dung, va co co s hop 1y vé kha ning thing kién trén ndi dung). Pay 1a mé hinh “mé
theo chirc niing”, khac vé ban chét véi cach liét ké dong cia Viét Nam.

Tai Viét Nam, Diéu 49.2 cua Luat Trong tai thwong mai 2010 liét ké dong séu loai bién
phép cu thé (cAm thay d6i hién trang tai san; cAm/budc hanh vi ngin ngira anh hudng td tung;
ké bién tai san; bao tdn/cat trit/ban/dinh doat tai san; yéu cau tam thoi tra tién; cAm Chuyén dich
quyén tai san) duoc soan thao dua trén cac quy dinh twong tu ciia Bo luat td tung dan sy dé bao
dam su tuong thich voi1 B luét tb tung dan su cling nhu Luat thi hanh an dan su cua Viét Nam.
HDTT Viét Nam vé nguyén tic chi duoc ap dung trong pham vi sau loai ndy, khong c6 “diéu
khoan mé” twong tw Didu 17(1) Luat Mau cho phép ban hanh bat ky bién phap nao “ma minh
xét thay can thiét.”. V& chu thé bi ap dung: ca Piéu 49.2 LTTTM 2010 1an Diéu 17(1) Luat

105 pidy 6 (Form of interim measures), Huong dan sb 4 cua Vién Trong tii Anh (CIArb) vé ap dung BPKCTT,
https://www.ciarb.org/media/jmzhwmca/4-applications-for-interim-measures-2015.pdf

106 [ uat Trong tai thuong mai 2010, Didu 49(1) (chi 4p dung déi v&i “cac bén tranh chip”); so sanh Bo luat TS tung dan sy
2015 (Luat sb 92/2015/QH13) Diéu 114 (liét ké 17 loai bién phap khan cip tam thoi ap dung trong t tung dén sy, khong giéi
han chu thé bi 4p dung 14 céc bén tranh chép).

107 | uét Trong tai thuong mai 2010, Didu 50(5); Luat Thi hanh 4n dan sy 2008 (stra ddi, bd sung 2014).



https://www.ciarb.org/media/jmzhwmca/4-applications-for-interim-measures-2015.pdf

M4u déu gii han bién phap chi ap dung ddi v6i chinh cac bén tranh chip, khong mo rong ra
bén thir ba nhu pham vi 17 loai bién phéap ma Toa &n co thé ap dung theo Diéu 114 Bo luat T
tung dan sy 2015.

Vé bao toan ching ctr, ddy 1a khoang tréng rd nhat ctia Viét Nam. Luat MAu minh thi danh
han mot nhom bién phap riéng tai Didu 17(2)(d), voi didu kién ap dung duoc néi long hon (Piéu
17A(2) cho phép hai tiéu chi & 17A(1) chi ap dung “trong pham vi ma Hoi dong trong tai xét
thdy thich hop”). Danh muc sau loai cia Viét Nam khong c6 bién phap “bao toan ching cir”
doc 1ap, chi co thé suy luan gian tiép tir bién phap khac. Ca hai hé thdng déu cho phép Toa an
hd tro trudc khi HPTT thanh lap.

/4
Ay

Nhin chung, chénh léch cbt 16i khong nam & viée Viét Nam “thiéu” bién phéap nao cu thé,
ma & viéc Luat Mau trao quyén chu dong rong cho HDTT di kém khung diéu kién, trach nhiém
va co ché thi hanh chat ché tuong ung; Luat Trong tai thuong mai 2010 lai dong khung pham
vi bién phap nhung lai bo ng6 phan diéu kién ap dung, bao dam, trach nhiém va thi hanh xuyén
bién gioi.

4.2. Nhan xét

Thir nhat, Viét Nam hoan toan chua c6 co ché trong tai khan cip (emergency arbitrator)
ca & cAp do luat 13n cap do quy tic t6 chirc trong tai. Ngay ca Quy tic t6 tung trong tai cia
Trung tam Trong tai Quéc té Viét Nam (VIAC), t6 chirc trong tai 16n nhét ca nudc, cling chua
¢6 diéu khoan vé trong tai vién khan cip, cho thiy khoang trong ton tai dong thoi ¢ ca hai cap
d6, khac vai thong 1& qudc té noi quy tic to chirc trong tai thudng di trude va tao ap luc cai
cach luat qudc gia.'%®

Thi hai, pham vi bién phap ma Hoi dong trong tai dugc ap dung (sau loai theo Piéu 49)
hep hon dang ké so v&i pham vi ma Toa an duoc ap dung theo B luat TS tung dan sy (17 loai).
Pay 1a mot su bat cin xtng bt loi cho ngudi st dung trong tai.

Thir ba, Luat Trong tai thuong mai 2010 khong quy dinh 10 tiéu chuén xét don (diéu kién
chimg minh) ma Hoi dong trong tai phai 4p dung khi xem xét yéu cau bién phap khan cap tam
thoi, khac v6i Diéu 17A Luat Mau UNCITRAL (thiét hai khong thé khic phuc va kha ning
thang kién hop 1y) hay bén tiéu chi c6 cdu tric rd rang ctia Hudng dan CIArb. Khoang tréng
nay khién viéc ap dung trén thuc té thiéu tinh du doan dugc va dé dan dén sy tily nghi giita cac
Hoi ddng trong tai khac nhau.

Thit tir, phap luat Viét Nam hién khong c6 bat ky khai niém nao twong duong 1énh cam

khoi kién (anti-suit injunction) da phéan tich tai phia trén. Lénh cam khoi kién (anti-suit

108 Trung tdm Trong tai Québc té Viét Nam (VIAC), Quy tic tb tung trong tai (2017 va 2026) khong c6 didu khoan vé trong tai
vién khan cap.



injunction) 1a mot 1énh cua toa 4n hudng dén mot bén tranh chap, khong phai huéng dén toa an
nudc ngoai, budc bén do6 phai chidm durt hodc khong dugc khéi xudng to tung tai mdt toa an
khéc. Muc dich ¢t 15i cua 1énh cAm khoi kién 1a bao vé tinh toan ven cia thoa thuan trong tai,
tranh viéc mot bén don phuwong pha v cam két da thoa thuan bang cach tim kiém mét dién dan
xét xtr khac thuan loi hon cho minh (forum shopping).

Phép luat t6 tung dan su Viét Nam hién khong ghi nhan khai niém 1énh cAm khoi kién.
Diéu 472 B6 lut T tung dan su 2015 chi quy dinh cin ctr & Toa an Viét Nam tra lai don khoi
kién hodc dinh chi giai quyét vu viéc cua chinh minh khi da c6 thoa thuén trong tai hop 1€ hoac
vu viéc dang duoc co quan, to chirc nude ngoai co thdm quyén giai quyét. Pay 1a cong cu
“phong thu”, chi ¢o tac dung trong pham vi lanh thd Viét Nam, hoan toan khac vé ban chét véi
tham quyén “chu dong” ra 1énh bugc mot bén khong dugc khéi kién & nude ngoai ma cac tham
quyén théng ludt &3 phan tich & trén dang van dung.'®”

Viée tiép thu truc tiép tham quyén ban hanh 1énh cAm khéi kién theo mé hinh thong ludt
vao hé théng phép luat Viét Nam, von thudc truyén thong ddn ludt s& vap phai rao can khong
nho vé nguyén tic chi quyén tu phap va qudc té, twong ty nhu chinh cac qudc gia thudc Lién
minh chau Au timg phan dbi cong cu nay trudc toa &n Anh (thé hién qua an 16 West Tankers).'"°
5. KIEN NGHI VA KET LUAN

Hién nay, Ludt Toa 4an chuyén biét tai Trung tdm tai chinh quéc té (Luat $6
150/2025/QH15), dugc Qudc hoi thong qua ngay 11/12/2025 va co6 hiéu lyc tir ngay
1/1/2026.""! Pay 1a vin ban phap 1y dau tién ctia Viét Nam thiét ké mot khung td tung tach biét.
Tir d6 ¢ thé rat ra cac kién nghi cu thé, vira c6 ¥ nghia truc tiép dbi voi viéc xay dung Quy tic
tb tung cua Toa an chuyén bi¢t va moé hinh trong tai tai chinh quéc té dang dugc dé xuét, vira
goi m& hudng stra doi 1au dai cho khuon kho phap lugt trong tai thuong mai néi chung.

Thir nhit, xay dung thiét ché trong tai vién khin cip. Viét Nam hoan toan chwa cé co
ché trong tai vién khan cap & ca cip do luat 1an cap do quy tic td tung trong tai. Diém déng chu
y1a chinh mo hinh Trung tdm Trong tai Quéc té thudc Trung tim tai chinh qubc té Viét Nam,
xdy dung trén nén Nghi quyét 222/2025/QH15 va Nghi dinh 328/2025/ND-CP, di chu dong

kién nghi dua co ché trong tai vién khan cap vao ngay tur dau, cung véi cac cong cu hién dai

109 B luat T6 tung dan su 2015, Diéu 472 (tra lai don khéi kién/dinh chi néu vu viée da c0 thoa thuén trong tai hodc dang dugc
co quan, t§ chirc co thdm quyén cua nude ngoai giai quyét), khong quy dinh thim quyén chu dong ra 1énh cAm mot bén khoi
kién 6 nudc ngoai.

110 Allianz SpA (trude day la Riunione Adriatica di Sicurtd SpA) v West Tankers Inc (Vy C-185/07) [2009] ECR 1-663 (Toa
4n Cong 1y Lién minh chau Au); West Tankers Inc v Riunione Adriatica di Sicurta SpA (The Front Comor) [2007] UKHL 4,
[2007] 1 Lloyd's Rep 391 (quyét dinh chuyén vu viéc ctia Thuong vién Anh); Regulation (EC) No 44/2001 (Brussels 1) art 27.
11 uat Toa 4n chuyén biét tai Trung tdm tai chinh qudc t& (Luat sb 150/2025/QH15), duge Qubc hoi thong qua ngay
11/12/2025, ¢6 hidu luc tir ngay 1/1/2026, gdm 5 chuong, 44 diéu.



khac nhu early dismissal, joinder bén tht ba va tai tro t6 tung bai bén tht ba.!'? Piéu nay cho
thdy tinh kha thi va sy can thiét cta thiét ché nay da duoc chinh gii chuyén mén trong nudc
thira nhan. Do d6, bai viét kién nghi str dung Trung tdm tai chinh qudc t& nhuw mot “phong thir
nghiém” (sandbox) phap 1y: trude mit, ghi nhin trong tai vién khan cip trong Quy tic t6 tung
trong tai ap dung riéng cho Trung tAm; sau d6, md rong stra d6i twong tmg vao Luat Trong tai
thwong mai 2010 va quy tic td tung ctia cac trung tAm trong tai trong nude khac ngoai IFC.
Thit hai, cai cach co ché thi hanh bién phéap khén cip tam thoi. Theo Diéu 50(5) Luat
Trong tai thwong mai 2010, viéc thi hanh quyét dinh ap dung bién phap khan cép tam thoi cia
Hoi dong trong tai thudc ddi tugng diéu chinh ciia Luat Thi hanh an dan sy, nghia 1 do chip
hanh vién thudc hé théng co quan Thi hanh an dan sy (B Tu phap) thyc hién, mdt co quan
hanh chinh - tu phap tach biét hoan toan khoi Toa an 1an Hoi d@)ng trong tai.''® Viéc phai chuyén
hd so sang mot co quan khac dé cudng ché tat yéu kéo theo do tré, lam suy giam chinh tinh
“khan cip” cta bién phap. Pang chu ¥, Luit Toa an chuyén biét 2025 lwa chon mot thiét ké

khac hian: Diéu 38 giao viéc ra quyét dinh thi hanh 4n va té chikc thi hanh trwc tiép cho

“Tham phan thi hanh 4n” - mot tham phan do Chanh an Toa an chuyén biét phan cong, co
quyén ty minh ra cac quyét dinh cudng ché nhu phong toa tai khoan, tam hodn xuat canh, khau
trir thu nhap hay ké bién, xu 1y tai san.''* Day 1a mo hinh “tda 4n ty thi hanh”, gan véi thong 1&
thong luat hon 1 mo hinh phan tach xét xi—thi hanh truyén thdng ctia Viét Nam. Tir d6, bai
viét kién nghi hai bude: trude mat, Quy tic t6 tung ciia Toa an chuyén biét (dugc Gy quyén ban
hanh theo Piéu 27(2)) can quy dinh 16 co ché dé quyét dinh ap dung bién phap khan cap tam
thoi ctia trong tai vién khan cap tai Trung tim Trong tai Qudc té dang duoc dé xuat cling dugc
thi hanh qua kénh Tham phan thi hanh 4n, khéng phai vong qua hé thong Thi hanh 4n dan sy
thong thuong;''® vé 1au dai, nén nghién ctru sira d6i Pidu 50(5) Luat Trong tai thuong mai 2010
theo hudng cho phép Toa an hd tro trong tai truc tiép ra quyét dinh cudng ché trong trudng hop
cap bach, rat ngan khau trung gian qua co quan thi hanh 4n dan sy.

Thir ba, xdy dung co ché 1énh cAm khéi kién cho Toa an chuyén biét trén nén tang
Civil Procedure Rules ciia Anh. Diéu 28 Luat s6 150/2025/QH15 liét ké t6i muoi 1am loai
bién phap khan cép tam thoi ma Toa 4n chuyén biét co thé ap dung, rong hon dang ké so vai

sau loai tai Diéu 49 Luat Trong tai thuong mai 2010, trong do6 c6 diéu khoan “cAm hodc budc

9
A%

thue hién mot hanh vi cu thé” va mét diéu khoan du phong mé cho “cac bién phap khac theo

112 Xem thém ‘Mot s6 gop ¥ cho m hinh ctia Trung tdm Trong tai tai chinh quéc té thude Trung tAm tai chinh quéc té Viét
Nam’ (LSVN, 2025), trén co s& Nghi quyét 222/2025/QH15 va Nghi dinh 328/2025/ND-CP.

113 Luat Trong tai thuong mai 2010, Didu 50(5).

141 uat 6 150/2025/QH15, Diéu 38(2)—(4).

115 Luat s6 150/2025/QH1S, Didu 27(2).



Quy téc t6 tung hodc khi Toa thiy can thiét”.!'® Pay chinh 13 co so phap Iy dé dwa 1énh cAm
khoi kién vao Quy tic té tung ma khong can stra luat. Dong thoi, Diéu 6 cua Luét nay cho phép
cac bén trong giao dich c6 yéu t6 nudc ngoai thoa thuan chon phap ludt nudce ngoai hodc tap
quan thuong mai quéc té, va toan bo trinh tu t6 tung cua Toa &an chuyén bi¢t van hanh theo Quy
tic tb tung riéng, khong bi rang budc bdi Bo luat T tung dan sy 2015.1"7 Van dé dit ra 1a: theo
dung tiéu chuan tuyén chon tai Luat s6 150/2025/QH15 (ting 13 thAm phan nudc ngoai, hodc
luat su/chuyén gia am hiéu phap ludt dau tu-kinh doanh, c6 ning luc tiéng Anh, tbi thiéu muoi
niam kinh nghiém),''® phan 16n tham phan quéc té tai Toa an chuyén biét s& dén tir nén tang
thong luat va quen thudc voi ky thuat soan thao theo Civil Procedure Rules (CPR) ciia Anh hon
1a khung liét ké dong kiéu dan luat; néu Quy tic té tung chi sao chép co hoc khung bién phap
khan cdp tam thoi hién c6 ctia Viét Nam, ho s& kho van dung hiéu qua. Vé mit k¥ thuat, nén
tang ciia 1énh cdm khai kién trong luat Anh khong nam & CPR ma ¢ Diéu 37(1) Senior Courts
Act 1981 (“Tda an c6 thé ra 1énh... trong moi truong hop ma Toa 4n xét thdy cong bang va

A

thuan tién”);!'” CPR Phan 25 (Interim Remedies) chi 14 co ché tha tuc dé van hanh quyén nay,
trong d6 CPR 1.25.3 cho phép ndp don khan cap khong can thong bao trude (without notice)
khi ¢6 yéu t6 cap bach, tuong ty tinh thin don phwong ma Hudng dan CIArb 2015 khuyén
nghi.'?® Do dé, bai viét kién nghi Quy tic to tung cua Toa an chuyén bi¢t nén dan chiéu truc
tiép khung nay, tham quyén chung ban hanh injunction theo tiéu chi cong bang/thuan tién, két
hop thu tuc without-notice cua CPR r.25.3, thay vi 1€ thudc vao B9 luat Té tung dan sy 2015,
v6n khong c6 khai niém 1énh cdm khéi kién 13n thu tuc don phuong twong thich. Tuy vay, can
luu y rang viéc dan chiéu nay chi c6 thé van hanh trong pham vi thim quyén hep ciia Toa an
chuyén biét - tranh chap dau tu, kinh doanh lién quan dén thanh vién Trung tdm tai chinh qudc
té theo Piéu 13 Luat s6 150/2025/QH15"?! ma khong duong nhién ap dung tu dong sang hé
thong toa an thong thuong, noi khoang trong vé 1énh cam khdi kién di néu phia trén van con
nguyén gia tri./.
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