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Tom tat
Trong boi canh hdi nhép kinh ¢ quoc 2, cung vdi cdc bién phap bdo ddm cho nha @u o nu'é'c n)goat khéng bi quéc
y hwu héa tai san va khong bj phin biét doi xii, Argentina da dua ra nhiéu cam két wu dai vé chuyén doi ngoat ¥ va wu dai
“thué quan. Tky nhién, trong gmt doan khung hodng tai chmh nhu'ng nam 2000, Argemma khong the giiF vimg 107 hira,
Thay vao do, Argentzna thay ddi chmh sdch didu chinh thue va thd ndi 1 gié hoi dodi. Viéc thay dbi chinh séch d'au tr
nay mdt cdch tmctzep hodc gidn nep da lam dnh hmingd‘en lod wh vasukyvpnghppphapcua hangngannhadau w
nudc ngoai tai Aigennna Do do, hang loat cac vu kién didu tu qudc # di du'gc dé trinh lén ICSID. Keét quad 1 rdt nhiéu
hoi dong trong i két lugn Argentina b01 thuong hdang v dé la cho nha d‘au tw nwde ngoai T¥én thu'c 2, Argentma da
dp dung nhzeu bién phdp khdc nhau dé trt hoéin khong thi hanh phdn quyet cua trong tai ICSID nhteu néim lién. 7}'ong
pham vi bai viét ndy, chiing (i phan tich nhitg chinh sdch ddu tu taz chinh ta Argentina &4 thay ddi, nhu'ng lap Iuén ma
Argentina dd .s‘u'dung aé bzen minh cho su Vi  pham cua minh vd d‘ong thoi phén tich tink hop phép trong cdc yéu cdu ma
Argentina yéu cGu nha ddu tu thu-c hién dé phdn quyét cua hji déng trong taz ICSID dd ban hanh.
Tir khda: ddu tu, trong tdi ddu tu, khing hodng tdi chinh, tink cdn thiét, thuc thi
Abstract _
In the context of international economic integration, along with measures to ensure that foreign investors are not
" expropriated nor discriminated, Argentina made several preferential commitments on financial incentives and tariff
and foreign exchange. However, during the financial crisis of 2000, Argentina changed its tax adjustment policy and
floated the exchange rate. This change of investment policy affected, directly or indirectly, the legitimate interests and
expectations of thousands foreign investors in Argentina. Therefore, a series of interndtional investments lawsuits have
been submitted to the ICSID. As-a result, many arbitrators concluded that Argentina had paid billions of dollars to foreign
investors. In fact, Argentina took various measures to delay, for many years, the enforcement of ICSID arbitral awards.
For this article, the authors analyzed the modified financial investment policy, the arguments that Argentina used to
Justify its breach, and, at the same time, reviewed the legality of Argentma 5 requirements for investors to implement the
+ ICSID arbitration panel. «
Keywords: investment, investment arbitration, financial crisis, necessity, enforcement

Ngay nhdn bai: 25/5/2018

Trong béi canh hdi nhdp kinh té€ qudc té,
cing vai cac bién phap bao dam cho
nha d4u tr nuéc ngoai khéng bi qudc hiru hoa
tai s4n va khéng bi phan biét d6i xir, Argentina
d3 dua ra nhidu cam két wu dii v& chuyén d6i
ngoai té, uyu dai thué quan. Tuy nhién, trong
giai doan khing hoang tai chinh nhimg nam
2000, Argentina khong thé giit vitng cac cam
két ciia minh. Thay vdo d6, Argentina thay
d6i chinh sach diéu chinh thué va tha néi ty
gi4 hbi doai. Viéc thay ddi chinh sich ddu
tir ndy, mdt cAch truc tiép hodc gian tiép, di
1am 4nh huémg dén lgi ich va sy ky vong hop

Ngay duyét dang: 01/8/2018

phép ctia hang nghin nha dAu tr nwée ngodi
jn Argentma Do @6, hang loat cac vy kién

u fur quéc té 43 dugc dé trinh 1én Cong udc
quoc té vé Giai quyét tranh chép gilra nha dﬁu
fir va quéc gia tiép nhén dAu tu (CSID). Két
qua la rat nhidu h(‘n dbng trong tai két lugn
Argentina phai bdi thudng hang ty d6 la cho
nha déu tr nudc ngoél Trén thyc té, Argentina
da 4p dung nhidu bién phap khac nhau @é tri
hoén khong thi hanh phén quyét ciia trong
tai ICSID trong nhiéu nim li%n. Trong pham
vi bai viét, chling t6i phén tich nhitng chinh
shch dau tu tai chinh ma Argentina dil thay
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61, nhimng 1ap ludn ma Argentina d3 sir dung
dé bién minh cho sy vi pham ctia minh, dong
thoi phén tich tinh hgp phdp trong cac ndi
dung ma Argentina yéu cau nha dau tur thuce
hién dé thi hanh phan quyét da ban hanh ctia
Ho dong Trong tai ICSID,

L. Tong quan | tinh hinh cai cdch va tranh
chip diu trr quéc t€ ciia Argentina

Trong nhimg nim dau thap nién 1980, nén
kinh té ctia Argentina dbi mit véi tinh trang
lam phat phi ma va khing hoang tai chinh
nghiém trong.! Pé giai quyét tinh hinh nay,
trong nhimg ndm 1990, Argentina d3 ban
hanh cting nhu sira d6i mat s6 ludt va viin ban
, hudng dan thi hanh nhim thic ddy qua trinh

"tu nhan héa, ¢d phan hoa cic doanh nghiép
nha nudc trong cac nganh céng nghiép dich
vu phuc vu cdng cong.

Ddu tién, Lugt Cai cach nha nuéc cho
phép thuc hién tur nhan hoa, ¢b phin hoa cac
doanh nghiép nha nudc 1én. Argentina cling
ban hanh Nghi dinh 1189/92 dé hudng dan
thuc hién chuong trinh ¢b phén hoa.? Ké dén,
Argentina théng qua Luat Chuyén doi ngoai
t¢ quy dinh ty gia héi doai cb dinh giira 01
dong peso tuong duong véi 01 dong d6 la
My. Bén canh do, Argentina ban hanh Luét
Gas nam 1992 va cc vin ban hudng din thi
hanh kbac. Theo d6, céc van ban phap luit
nay cho phép Argentina thanh ldp Co quan
cong cOng cua Argentina vé giam sat nganh
' cong nghiép van chuyén va phan phéi gas tu
nhién (ENARGAS) dé giam sat nganh coéng
nghiép van chuyén, phan phm gas tir nhién
va thu thué van chuyen phan phdi. Mirc thué
nay dugc tinh bing dOng dd la va dugc dbi
sang ddng peso tai thén diém thanh toan. Mirc
thué nay dugc tinh toi da trong vbng 5 nam
va s& diéu chinh dinh k¥ (nira nam 1 1an) phl‘l

' Paolo Di Rosa, “The recent wave of arbitrations
against Argbntina under bilateral investment treaties:
Background and principal legal issues”, University
of Miami Inter-American law review, 2004, Vol,
36.1, tr. 44,

? Guiller Aguilgr Alvarez va Micheal Reisman,
The reasons requirement in international investment
arbitration - Critical case studies, Martinus NijhofT
Publishers, 2008, tr. 120.

hgp voi cac chi sb cua thi truong thé gioi,
nhur chi s6 gia ca clia nha san xuit Hoa Ky
PPL.’ )

Pong thoi, nhim khing dinh s quyét tim
thu hit ddu tu nudc ngoai, Argentina di ddy
manh dam phéan va ky két Hiép dinh song
phuong vé khuyén khich va bao h¢ dau tu
(BIT) vé6i rit nhidu qudc gia trén thé gidi
(ngay tir nhimg ndm 1990, Argentina da ky
két hon 50 Hiép dinh khuyén khich va bao ho
dau tur BIT).* Theo d6, Chinh phit Argentina
cam két nhiéu chuong trinh wu di thué va
tai chinh. Dac bit, Argentina ciing cam két
khéng quédc hiru hoa tai sdn cua nha dau tu
niréc ngodi va bao dam dau tu cho cic nha
dau tu nude ngoai khong bi phan biét déi xir.
Nhin chung, c4c chinh sach trén buéc diu gop
phén tich cure trong viée tai thiét khéi kinh té
nha nudc trong linh vyc dich vu cong cong,
kiém soat lam phét, tr d6 giup Argentina
thoat khOl tinh trang thdm hut ngan sach tr
viéc in tién.5 Tuy nhién, chinh sach cai cach
nay lai roi vao khing hoang bai tinh trang ng
xau cua Chinh pha Argentina ngay cang tdng
- hé qua tir viéc vay ng nude ngoai dé hoan
thué cho nha dau tr nudc ngoai theo cac cam
két trong BITs & giai doan 1990. Dic biét,
han ché nay 1am %&u hon tinh trang khing
hodng leo thang. Va day la ly do Argentina
phai ban hanh Luat Khin cip nim 2002.

Vvé mat njt dung, Luét Khin cép nam 2002
yéu ciu hé th6ng tinh thué trong céc hgp
dong cung cap dich vy cong cfng phai dugc
tinh bing ddng peso nhung khéng phai ty gia
01 peso tuong duorng va1 01 d6 la My nhu
trong Luit Chuyén ddi ngoai t€ nim 1992

,‘ma ty gia dugc tinh theo ty 16 1,4 ddng peso

tuwong duong vdi 01 dé la My. Sau d6, Chinh
phu Argentina thyc hién lubn chinh sach tha

ndi ty gia hdi doai (cac hoc gia goi day la

giai doan Argentina peso héa céc giao dich
thuong mai). Quan trong nhét 13, Luit Khin
cép ndm 2002 d3 x6a bod co ché diéu chinh
thué mét nam hai lan nhu trong Luat Gas ndm

* Xem thém LG&E v. Argentina, 1CSID s ARI3/02/1.
* Paclo Di Rosa, tldd, tr. 45,
* Paolo Di Rosu, tldd, tr. 45,
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1991. Cudi cung, Argentina ban hanh Nghi
dinh Corralito quy dinh v€ vén d& han ché rit
tién, chuyen tién ra nudc ngoai. Hé qua la
cac nha dau tu nudc ngoai ¢ Argentina mat
quyén tinh thué theo dong d6 la My nhung
dugce quy tra bang dong peso vai ty gia tal
thoi diém déng thué. Cac nha ddu tu nudc
ngoai cling khéng duge diéu chinh dinh ky
theo Chi sb gia ca cia cdc nha san xuat Hoa
Ky nhu trudc day. Chinh vi vay, cac nha dau
tu nudc ngoai cao bugc Chinh phu Argentina
vi pham cac cam két d3 dua ra trude d6. Trén
co s& su vi pham ndy, nhiéu nha du tu nuéc
ngoai da khon klen 1€n. ICSID va Uy ban
_Lién hop qudc vé Luat thuong mai qudc té
(UNCITRAL).

Tinh dén thoi diém hién nay, sau 17 nam
ké tir ngay giri don xin gia nhap ICSID (ngay

- 21/5/1991) va sau 14 nam ké tir ngay ICSID

chinh thirc ¢6 hiéu luc vé Argentina (ngay
18/11/1994)% cac nha dau tu nuwdc ngodi di
khoi kién 54 vy kién chéng lai Argentina 1én
ICSID (trong d6 c6 14 vu kién dang dién ra
va 40 vu kién d3 hoan tit).” Véi s6 luong

~ cac vu kién nhiéu nhu thé nay, Argentina trg.

thanh thanh vién bj kién nhiéu nhit trong
tdng s6 162 thanh vién cta ICSID? (54/:683
vu kién).’?

2 Noi dung chiph €ac vu Kién diu tw
quoc té chéng lai Argentlna tai ICSID

Can phdi thira nhén rang rat nhidu phéan

N quye;t Hoi déng Trong. tii két luan Argentina

da vi pham nghia vu ma Argentina da cam
két trudc d6. Chang han nhu, Argentlna bi
két luan vi pham nguyén tac khong quoc hiru
hoa gian tiép ti san cia nha dau tw (Vivendi
v. Argentina); 1am anh hudng tiéu cuc dén

¢ Database of ICSID Member States, hitps://icsid.
worldbank.org/en/Pages/about/Database-of-Member-
States.aspx, truy cap ngay 8/5/2018.

7 Database of ICSID Member States, https://icsid.
worldbank. org/cn/Pages/cases/AdvancedSearch aspx,
truy efip ngdy 8/5/2018.

¥ Database of ICSID Member States, https://icsid.
worldbank.org/en/Pages/about/Database-of-Member-
States.aspx, truy cép ngdy 8/5/2018.

? Database of ICSID Member States, https://icsid.
worldbank. org/cn/Pages/cascs/AdvancedSearch aspx,
truy clp ngay 8/5/2018.

_hoang kinh té tram tron
Argentma phai xur ly kh

su'ky vong hop phap cia nha dau tu nudc
ngoa1 vi pham nguyén tic cong bang va binh
dang (Fair and Equitable Treatment - FET)
(Azurix v. Argentina).'®
Trong vu kién LG&E, Hoi ddng Trong tai
nhin manh Argentina da x4c 14p nhitng ndi
dung méi khi yéu ciu tinh thué bing peso;
khéng diéu chinh 06 thang/ lin theo ty gia
PPI; bit bude cac nha dau tu nurdce ngoai phai
dam phan lai cac diéu khoan trong gidy phép
dau tu. Ho1 dong trong tai khang dinh cac yéu
cau m&i nay lam anh hudmg dén ty 1€ thu héi
vén va lgi nhuén ciia cac nha ddu tu Hoa Ky.
Tuy nhién, Argentina khong bdi thuong cho
c4c nha dau tu nudc ngoai.!! Hai dong Trong
tai cling thira nhian mot trong nhimg n01
dung co ban cia nguyén tic FET d6 1a su én
dinh mdi trudng phéap 1y va moi trudng kinh
doanh, minh bach va cong bang, nham tang
cuong, thu hut dau tu nudc ngoai. Nha déu tu
nuée ngodi ky vong quoc gia tiép nhan dau
tur hanh d6ng nhét quan, r0 rang va hoan toan
minh bach, dé nha dau tu biét trudce bat ky va
tit ca cdc quy dinh phap luét diéu chinh hoat
déng dau tu cua ho, cling nhu muc dich cua
céac chinh sach va thuc tién hanh chinh c6 lién
quan, dé ho c6 thé 1én ké hoach cho hoat dong
kinh doanh va tuan thu cac quy dinh d6.'2 Do
d6, Hoi doéng Trong tai khing dinh sy thay
dbi hay bai bo cac cam két cii dugce xac lap
trong Luat Gas nim 1991, Luat Chuyén dbi
ngoai t€ ndm 1992 1a sy vi pham tinh 6n dinh
va tinh c6 kha nang dy doan ma Argentma co
nghia vy phai tuan thi theo nguyén tic FET."
" Tuy nhién, Argentina cho rang giai doan tir
1/12/2001 dén 26/4/2003 1a giai doan khung
buéc Chinh phu
cap Mot trong
nhimg biéu hién khung hoang c6 thé ké dén

' Moshe Hirsch, “Explaining Compliance and Non-
compliance with ICSID award — The Argentina case

studies and a multiple theoretic approach”, Journal of

International Economic Law 2016, 19, tr. 692.

' Poan 124, Phan quyél vé trach nhi¢m, LG&KE v.
Argentina, ICSID 56 ARB/OZ/ 1.

2 Doan 127-129, Phan quyét vé trach nhig¢m, LG&E
v. Argentina, 1CSID s8 ARB/OZ/I

* Poan 132, Phan quyét vé trach nhi¢m, LG&E v
Argentina, ICSID sb ARB/02/1.
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nhu: tinh trang dinh cOng héng loat, trén
dién rong; hoat dong san xuat kinh doanh bi
ngung tré; bét 6n vé chinh trj (thay d6i 05
Téng thong trong vong 1 thang); hang nghin
hop ddng cung cép dich vu cOng cdng co
kha ning khong thyc hién dugc; gia ca trong
nuo'c va gia tri tai san trong nude syt giam,
chi s6 mii ro dat muic cao nhét trén thé g101
Trong khi d6, Argentma khong thé vay von
tir thi trudng von qudc té, ty 1& that nghiép
hau nhu' o muc 25%. Tham chi, m{t nira
dan s cua Argentma song dudi mirc ngheéo
d6i. Gia thude chita bénh ting cao dén mirc
nhimg ngudi dén Argentma c6 thu nhép thap
, hau nhu khong thé tlep cén dugc.'* Chinh vi
- vy, Argentma cho rang tic dng cuia khung
hoang kinh té c6 y nghia nhu 13 tic dong
ctiia khiing hoang quan sy va déu 12 b phén
chu thanh nén “loi ich an nink co ban’ theo
Piéu XI BIT. Argentina bi budc phai don
phuong hanh dong, vi khéng con cach ndo
khéc ngoai hanh d6ng nhim ngan ngira tinh
trang gié trong nganh phan phéi gas tang cao
~ diéu vo cing tdi t& ddi véi quéc gia phu
thudc nghiém trong vao ning lugng gas tu
nhién nhu Argentina.'® Argentina di ban b6
tinh trang khén cap va dung 1y do nay dé bién
minh cho sy sai pham cia minh. Argentina
cin cr vao 2 co so phép 1§ dé giai thich ring
Argentina dugc mién trr trach nhiém cua
minh. Cy thé: ‘ ‘
Thir nhat, Argentina cho rang ho c6 quyén
dugc ap dung cic bién phép khéng tuan thu
trong diéu kién dic biét duqc ghi nhdn trong
BITs ma Argentina da ky két véi cac quoc gia
ma nha diu tu tai Argentina mang qudc tgch
(Non-precluded measures NPM). Tiéu biéu
nhu, Piéu XI-BIT giita Hoa Ky - Argentina
quy dinh: “BIT nay khéng ngan cdn cdc
bén dp dung bat ky hodc cdc bién phdp cin
thiét dé duy tri trt tr cong cong, hodn thanh
nghia vu cua minh lién quan dén viéc du
tri hodc phuc hoi héa binh va an ninh quoc

' Doan 219-220, Phan quyét vé trach nhiém, LG&E
v. Argentina, ICSID 88 ARB/02/1

> Poan 238, Phan quyét v& trach nhiém, LG&EE v.
Argentina, ICSID s6 ARB/02/1.

.

té) hodc bdo vé loi ich an ninh thiét yéu ctia
chinh quéc gia d6”.

Thir hai, Argentina c6 quyén 4p dung cac
bi¢n phap khac phuc trong trudng hgp cin
thiét - mot quyen hinh thanh tir thye tién tap
quan qubc té (necessity test) dugc ghi nhan
tai Diéu 25 ILC 2001:

“Su can thiét sé khéng dugc vién din béi
mét quoc gia véi tie cheh 1d co 56 dé logi trir
sw sai trai cua hanh vi khong phu hop Voi
nghia vu quéc té cia quoc gia 6 tric phl hanh
dong do: i. co phai la cach d nhdt dé quoc
gia do bao vé lgi ich thiét yéu chong lai su
vi pham nghiém trong va ré rang sdp xdy ra
hay khéng; va ii. co g&y ra thiét ha‘i nghiém
trong den loi ich thiét yé yeéu cua quéc gia hodc
cdc quoc gia ma trong bat ky tricong hop ndo,
su can thiét sé khong dugc vién dan boi mot
quéc gia nhi la co so dé loai trie sy saz trai
ctia hanh vi néu nghia vu phdp Iy quéc té
dang trarh chap logi trir kha nang vzen dan
diéu khodn vé tinh cap thzet hogc quéc gia
g6p phan vdo tinh hudng cap thiét d6".

Trong d6, cach duy nhét theo Pidu 25.1 a
duoc hiéu 13 sy bién minh s& duge loai tnr
néu c6 phuong phép giai quyét vin dé khac.
Tham chi phuong phap d6 c6 thé dit hon
hodc khong thudn ‘tién bing va qudc gia s&
khong chiu trach nhiém vé céc hanh dong cha
minh thyre hién dé bao vé cac lgi ich thiét yéu
chéng lai hoan canh nguy hiém nghiém trong
va 13 rang sip xéy ra.!

Tuy nhién, cin phai thira nhan rang rat it khi
Hoi dong trong tai chap nhan cho Argentina
dﬁng khing hodng tai chinh nghiém trong
dé bién minh cho sy vi pham nghia vy cu'1

‘Argentina b&i cac Hoi dbng trong tai yéu cau

Argentina phdi chimg minh réng bién phap
ma Argentina thyc hién 14 bién phéap doi phé
duy nhét trong hodn canh khing hodng tai
chirth d6."” Chang han, trong vy kién Sempra
v. Argentina, Hf1 déng Trong tai thira nhin
“finh trang khan cdp dang xdy ra nghiém

' Sempra v. Argentina, Poan 330, phén quyét.

"William B, While, The Argentina financial crisis:
State tiability under BITs and the Legitimacy of the
ICSID system, ATWH, 2008, 213, Vol 3:199,
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trong va ro rang tai Argentina nhung khéong
phdi dén mirc Chinh phu Argentina khong
thé kiém sodt dugc. Ngoai ra, Argentina cé
thé thwc hién mot sé gidi phdp khdc, chir

~ khéng nhdt thiét phai sit dung gidi phép ma

Argentina d‘[i, dang va sé sur dung nhu trong
Ludt Khdn cap nim 2002”8
'Ngoai ra, Hoi dong Trong tai cling da tumg
két luan rang Argentina khong thé dugc
hudng quyen mien tru trach nhiém trong
truong hop khin cip bdi vi Argentina co
181, 44 gép phén vio vi€c géy ra tinh trang
khing khoang kinh té. Cu thé, trong vy
kién El Paso Energy v. Argentina, Sempra
v. Argentina, Hoi ddng Trong tai két luan
. Argentina khong thé giai phong khoi nghia
vu bdi thudng cho cic nha diu tir bj thiét hai
bai Argentma cung d3 gop phan gy ra tinh
trang khin cip."”

‘Tuy nhién, trong mdt sb truong hop, Héi
dbng Trong tai cling két luan rang tinh trang
khung hoang tai chinh cé thé I co s& bién
minh hitu hiéu cho viéc Argentina vi pham
pghia vy clia minh boi Hoi dong Trong tai
da gidm nghia vy ching minh cia Argentina
tir bién phap duy nhét xudng cic bién phép
khach quan, tir 6 cho phép Argentina dugc
quyén chi dong lwra chon bign phép phu hop.
Tiéu biéu cho trudng hop nay 1a vukién LG&
E v. Argentina. Theo d6, Hoi déng Trong tai
nhén dinh: “Piéu XT BIT Hoa Ky - Argenuna

* xdc I@p tinh hudng can thiét nhi la co s de

" loai trir tinh sai pham cua -hanh vi do quoc
gia thyc hién. Do do, quoc gia dwgc mién tric
trach nhiém® va Argentina khéng phai chju
trdch nhiém doi voi thigt hai ma nha dau tu
nudc ngoai di ganh chju trong giai dogn

Sau khi thoi gian khung hoéng két thuc,
Argentma phai phuc héi lai cac ché 46 wu dii
va cam két bao dam dhu tu nhu trrde thei ky
khung hodng xay ra. Ngoai ra, Argentina phai
bdi thudmg cho nha d4u tr nudc ngoai nhimg

'* Sempra v. Argentina, Doan 351, phan quyet.
' Sempra v. Argentma Doan 351, phén quyét.
0 [ G&E, Phén quyét, doan 261.
2 LG&E, Phén quyét, doan 266.

thiét hai ma ho ganh chiju sau khi giai doan
khing hoang két thuc.?

3. Tinh hinh thye hién phan quyét

Argentina 13 thanh vién cua ICSID,
Argentina s€ chiu sy rang bugc bdi cac quy
dinh ctia ICSID, bao gom va khong gidt han
bdi viéc thuc thi phan quyét. Cu thé, vé ly
thuyet Argentina c6 nghia vu thure thi phan
quyét cla Hai dong Trong tai ICSID nhu la
phan quyét cudi cling cla cdc phan quyet
Toa an trong nuéc dua ra.”’ Toa an trong
nude khong duge quyén thuc hlen bt ky
bién phép nao lam anh h dng dén quyén
tw quyét va tinh dic quyen nay cua Trong
tai ICSID.* Tuy nhién, diéu nay khong co
nghia la bi don hoan toan bi bét budc phai
thye thi ngay 1ap tirc. phan quyét ctia Hai
dong Trong tai ICSID. Thay vao dé, thanh
vién ICSID dugc quyén yéu ciu ICSID thuc
hién mot sb quy trinh sau. Thir nhdt, gidi
thich phah quyét (khéng bao gdm viéc ra
soat hay xem xét lai phén ndi dung cua phan
quyet va khong anh hudng dén tinh c6 gia
trj cudi cling clia phén quyét.2 Thir hai, yéu
céu stra phéan quyet “chi dya trén co 56 phat
hién ra mét vai tinh tiét cé thé anh hu'o’ng
dén phan quyét véi diéu kién la phan quyét
da dugc dua ra ma tinh tiét d6 khong biét
khong phai do 16i tac tréch”.* Thir ba, yéu
cau huy phan quyét trong tai.?”

Néu thanh vién khéng yéu ciu thuc hién
mdt va/ hofic cac quy trinh trén thi thanh vién
phai tu nguycn thuc h1¢n phan quyét. Trén
thye té, c6 thé co mot sb trudng hop vige
thyre hién phan quyet s€ khé khin bai vi cac
thanh vién vién dan dén quyén mién trir d6i

_ V6 tai san cha quédc gia do qudc gia 1 chu the
khan cap twe-1/12/2001 dén 26/4/2003 72

c6 chi quyén dé bao vé tai san cia quc gia
khong phai bj ap dung cac bién phap cudng

2 Poan 266, Phén quyét vé trach nhiém.

2 pidu 53 ICSID.

2% Martin Hunter and Javier Garcia Olmedo,
“Enforcement/Execution of 1SCID awards against
reluctant states”, Journal Investment and Trade, 2011,
tr. 308,

2 Pidu 50 ICSID. Xem thém Dohyun Kim, #/dd, tr. 243,

2 Pidu 51 ICSID. Xem thém Dohyun Kim, #/dd, tr. 243,

2 pidu 52 ICSID.
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ché thuc hién phan quyét.?

Trong truong hop Argentina, nudc nay da co
mdt s6 hanh dong khéng tich cuc dén ndi cac
hoc gid cho rang cudc trudmg chinh kién tung
dau tu chong lai Argentina s€ ludn duge nhéc
dén trong lich sir dau tr quéc € boi dbi véi
mot s6 phén quyét bét lgi cho minh , Argentina
luén yéu cau thanh lap héi dong hiy phan
quyét. Néu Uy ban tam théi hay phéan quyet
ctia ICSID khéng chap nhén hiy phan quyét
trong tal thi Argentina lai tiép tuc khéng thanh
to4n tién boi thudng cho nha dau fr nude ngoai
hodc cham thanh toan tién boi thudmg hodc yéu
cdu cac chil no 12 nha dau tw nrdc ngoai phai

, 'khdi ki€n ra Toa an trong nudc cla Argentina
'dé cong nhén va thi hanh.»

3.1. Yéu ciu khéi ki¢n ra Toa dn Argentina
dé duge boi thuwomg

Vao ndm 2006, B6 trudng Kinh té Argentina
phat biéu rang “Phdn quyet gidi quyet tranh
chdp ciia hon 30 Hpi dong Trong 1di chong lai

Argentina dang duoc thu ly sé la doi tuong ra
sodt cia Toa dn trong nuée tai Argentina riéu
nhuw cac phan quyét ndy gdy dnh heong dén
it tw cong cong boi vi chung vi hién, khong
hop phdp hodc khéng hop ly”3° That vay,
trong cac vu kién sau d6 fir nhitng nam 2007
dén 2013, Argentina tir chdi bdi thudng va
cho rang cac phan quyét cita Hoi dong Trong
tai ICSID tuyén Argentina bdi thuomg s& phai
tudn thu c4c tha tuc cong nhén, thi hanh dugc
thu ly va gidi quyét béi Toa én Argentina*' Xét
" vé hinh thire, chiing ta c6 thé thiy yéu ciu nha
dAu tr nude ngoai thang kién phai khéi kién ra

 Cecilia Minaverry, “International arbitration
as a dispute resolution mechanism: The Argentine
case in ICSID”, The New School, htip://www.

observatorylatinamerica.org/en/programs/pnk/334-

international-arbitration-as-a-dispute-resolution-
mechanism-the-argentine-case-in-icsid, cdp
ngay 10/5/2018.

® Moshe Hirsch, t/dd, tr. 681, Artuno C.
Porzecanski, “The origin of Argentina’s Llugauon and
Arbitration Saga, 2002-2016”, Fordham International
law journal; 2016, Vol. 40.1, tr. 50.
;"Ogdamn Huntcr and Javier Garcia Olmedo, #/dd,
tr,

' Continenta} Casualty Company v. Argentina,
ICSID ARB/03/(2009), dogn 12,

truy

Tda 4n clia Argentina khong dugc néu tai Diéu
50, 51, 52 ICSID. Néi céch khac, day 1a mdt
quy trinh hoan toan méi khong duoc néu tai
bat ky diéu khoan nao cua ICSID. Tham chi
cho dén thoi diém hién nay, cling chua c6 bét
ky quéc gia nao dua ra yéu chu twong ty ddi
v6i nha diu tir da khai kién ra ICSID va dugc
Hbi ddng Trong tai ICSID x{ thing kién nhu
Argentina.

Cén phai nodi thém tang yéu ciu bén thang
kién khai kién ra Toa an trong nudc 1a giai
doan bit budc trong quy trinh c6ng nhén va
cho thi hanh phén quyét trong tai theo cac
dién dan giai quyét tranh chip du tr khac,
chang han nhu UNCITRAL. Noi cach khac,
UNCITRAL yéu ciu nha dau tur thing kién
phai khai kién ra Toa 4 an trong nudc cua quoc
gia (1) minh mang qudc tich hodc (2) quéc
gia bi don hodc (3) qudc gia thir ba noi ma
quoc gia b1 don thua kién c6 tai san dugc phan
quyét cia’ Trong tai UNCITRAL dugce cong
nhan, thi hanh va tham chi bi hiy. V& tha tuc,
cong nhén va thi hianh phan quyét cia Trong
taii UNCITRAL dya trén Piéu 5 cia Cong
uoc New York nam [958 vé cong nhan va
th1 hanh phéan quyet cua trong tai nudc ngoai,
néu qudc gia d6 1a thanh vién cia Cong uoc
New York hodc dwa vao phap luat quoc gia
cua nuoc ¢ lién quan (vi du nhur luét trong
tai, ludt dan sy hay luat td tung dan sy cua
nudc noi dién ra hoat dong xét xir cia Ho1
déng Trong tai hodc phap luét cia nudc noi
c6 tai san).2 Trong khi do6, trong thyc tién,
rit nhiéu hoc gia phé phan ring c& ché hay
phén quyét cia Cong wéc New York va/ hodc
trong phap luat trong nudc clia cic quoc gia
déu rat mo hd, khéng rd rang néu khong néi

12 thudng xuyén bi lam dung dé khong cong

nhan va thi hanh phan quyét clia Trong tai
UNCITRAL (cy thé 1a tiéu chi “trdt tw céng
cong” hay “trdi voi cdc nguyén tdc co bdn
ctia phap ludt nwéc noi ¢é phan quyét dupc
coéng nhan va cho thi hanh”).

* Charalampos Giannakopoulos, “Reconceptualizing
“Failure to State Reasons” as a ground for Annulment
under Article 52(1){(¢) of the ICSID Convention”, Jourmal
of International Dispute Settlement, 2017, 8,1, 125
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Nhu vy, Argentina da “tudc bo” cua nha
dau tu thang kién Argentma co hoi dugc
huémg quyén hop phap va rat tién bd duge
ghi nhén r rang trong ICSID la “phdn quyét
gidi quyét tranh chap c6 gid i chung tham
v:.:i cO hiéu luc thi hanh”. NO1 cach khac, yéu
cau khéi kién ra Toa an cua Argentina dé
cong nhén va thi hanh phan quyét cua Hoi
dong Trong tai ICSID da vo hiéu hoa su bao
vé hop phap ma cac phan quyét ciia ICSID 1&
ra duoc huong truée kha nang bi tu phép hoa
& cac quéc gia tiép nhan diu tr khong than
thién véi trong tai.”

3.2. Yéu cau thanh lap Uy ban huy phan
quyet gidi quyét tranh chip

‘Nhu da phan tich, cho du vi dong co nao,
cb the muon kéo dai thoi gian thyc hién phan
quyét hozc tham chi mudn pha v& cam ket
tu nguyén thuc hién phap quyét giai quyét
tranh chap cua Hoi dong Trong tai 1CSID,
Argentma van c6 quyén yéu cau thanh lap
Uy ban huy phén quyét Trong tai ICSID.
Trong vu kién CMS v. Argentina, * Argentina

tir ¢héi bdi thuomg cho CMS sb tién bdi
thuomg thiét hai 133,2 trigu d6 la My theo
phan quyét trong tai. Theo do, Argentina yéu
cau huy phén quyet trong tai. Trong mdt so

vu kién, mic du Uy ban thira nhin Hoi dong

Trong tai c6 mot s0 sai sOt vé luét trong phan
quyét trong tai vé tinh cap thiét nlumg Uy
ban da khong huy phan quyet cla vu kién nay
* vi 18i nay khong dit thé hién rang Hoi dong
" Trong tai CMS d4 vugt qua thim quyen hoac
da thleu sot khi khong dua ra 1y do dé glal
quyet tranh chép. Tuy nhién, trong mét s6 vy
kién khac. Argentina di thanh coéng khi yéu
ciu Uy ban nay huy mot 50 phéan quyét bat
lgi cho Argentina (chang han nhu Enron v.
Argentina,** Sempra v. Argentina™),

3 Dohyun Kim, ddd, . 243.

3 Tuy nhién, trong vu kién ndy, nha d¢4u tr khong
khdi kién ra toa an Argentina ma CMS danh thoi gian
va chx phi dé van déng hanh lang, va chuyén phan

quyét nay cho cong ty mua ban ng. Xem thém Dohyun
Kim, tldd, tr, 243.

% Enron v. Argentma ICSID ARB/01/3.

* Sempra v. Argentina, ICSID ARB/02/16, Quyét
dinh huy phan quyét, 29/06/2010.

" Arbitration Awards”

3.3. Chit djng tuén thi cdic phin quyét
cia ICSID tir niim 2013 dén nay

Bén canh do, sy “lap di” trong thuc thi
phan quyét cia Argentina con thé hién & chd
Argentina 1ap ra mot quy khoang hon 48 triéu
dola dé thanh toan cho cac chu ng theo cac
phan quyét cua Trong tai ICSID (trong do,
Argentina yéu cdu mdi chu no s& phai bi giam
khoang 25%). Tuy nhién, day thuc tAm khong
phai I chu ¥ cua Argentina thuc hi¢n thién chi
cac phan quyét ICSID. Thay vao do, day chinh
14 sy dbi pho lai chinh sach tra diia thuong mai
clia cac dbi tac thuong mai 16n cua Argentina.
Chéng han nhur, Hoa Ky da rat nhitng cam két
wu dai thué quan tir chinh sach wu dai thué
quan phd cap (General System of Preference
- GSP) . Theo do, thué nhap khau dbi véi mot
sO mat hang cua Argentma nhidp vao Hoa Ky
s& khong con dugc mien hodc giam thué. Cén
luru § y day la 1an dau tién trong lich sir 4p dung

chinh sach GSP, Hoa Ky rit uu dai thuong

mai dbi v&i dbi tac khdng thign chi thuc hién

“cac phan quyét trong t3i3 Bén canh do, Anh
~va Hoa Ky tac dong ngén can Ngan hang thé

g161 cho Argentina vay tién tir cac ngan hanh
phat trién Lién M¥.3 Dic biét day con 1a cach
ma Argentina nhim xoa diu hang loat chu ng
khoi kién ra Toa 4n Hoa Ky gdy giam sit dau -
tu quoc té vao Argentina. Trén thyc té, dén
cudi nam 2016, Argentina da thuong luong
dugc vai cac chu ng va chi chap nhan mirc bdi
thudmg tron gbi (16,5 ty dola).3® Pay la két qua
khéd kha quan trong cudc trudng chinh kién
tung dau tu qudc té cua Argentma 40
Argentina ciing nhu bét ky qudc gia nao

© 7 Roger Alford, “Using Trade Remedies to Enforce
, Kluwer Arbitration Blog, http://
arbitrationblog.kluwerarbitration.com/2014/03/22/
using-trade-remedies-to-enforce-arbitration-awards/,
truy cip ngdy 10/5/2018,

¥ Justine Greening “UK will block IADB and
World bank loans to Argentina because of financial
‘misconduct’”, MercoPress, http://en.mercopress.
com/2013/02/14/uk-will-block-iadb-and-world-bank-
loans-to-argentina-because-of-financial-misconduct,
truy cap ngay 10/5/2018.

¥ Cecilia Minaverry, t/dd.

 Artuno C. Porzecanski, {ldd, tr. 51.
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khac mudn thu hit dau tr nuwde ngoai da dua
ra cac cam két vu dii thué quan, tii chinh va
chip nhan bio dam tai sin nha diu tr nudc
ngodi vao Argentina khong bi quéc hiru héa.
Ngoai ra, nha diu tu nudc ngoai s& khong bj
phan biét d6i xtr. Tuy nhién, khi nén kinh t&
lam vao hoan canh kho khin, Argentina da
thay ddi chinh sich toan dién. Su thay ddi
chinh sach nay da 1am céc nha déu tu sut
giam lgi ich, mit di su ky vong hop ly trong
hoat dong dau tu, Mic du dd nd lyc st dung
nhleu bién phap khac nhau dé phyc hdi 1a1
mem tin cia nha d3u tu va tham chi mét
rat nhiéu tién cia cho phi trong tai, thuong
, 'lu'o'ng, bdi thudng nhung Argentma van bi
-Hoi dong Trong tai yéu ciu boi thu'émg thiét
hai cho cac nha dhu tw nudce ngoadi. Vi sb tién
bdi thuong qué 16m, ddng thoi kha néng bj
trd dlia thuong mai ting cao, Argentina di tri
hoan kha 1au viéc bdi thuomg. Sy cham tré,
thiéu thién chi nay cia Argentina d& bi cfng
dbng thé gi6i phé phén rat nhidu.

Theo céc BIT hay trong tap quan luét quéc
té, qubc gia tiép nhén diu tr vin dwoc quyén
tir chu nhét dinh trong viéc hoach dinh chinh
sach, nhat 1& trong trudng hop khén cép,
khing hoang ti chinh, nhung thuc té g1a1
thich va van dung cac tru'cmg hop khén cip
nay d€ bién minh cho sy vi pham nghia vy
FET, nghia vy kh6ng quéc hitu héa, nghia vy
khéng phan biét d6i xir vin khé dugc chép
nhan Khi Héi déng Trong tai két luén quéc
gia tiép nhan diu tr bdi thudng thigt hai cho
nha dau tu nuérc ngoal bi thiét hai vé chinh
sach thi cac qudc gia vin nén ty nguyén thién
chi thyc hién viéc bdi thuomg. Cac quéc gia

khong thé ty dit ra quy ludt riéng cho v1éc .

thuc th1 cac cam két ciing nhu cac phén quyét
quéc té nhur trong truong hop Argentina. Mot
khi quéc gia vén tiép tuc thyc hién theo cach
cla Argentma thi 18 rang uy tin quéc gla trén
thj truong ddu tu va tai chinh trén thé giéi
s€ bi sut giam nghiém trong, s& bj trd dila
thuvong mai ma van phai chi nhitng khoén
tidn khéng 16 nhdm bgl thuéng cho nha déu
tur nrde ngoai bi thiét hai vé chinh sach. @

Y Artuno C. Porzecanski, tldd, tr. 50.
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