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1, INQUISITORIAL STYLE (CIVIL LAW SYSTEM) AND ADVERSARIAL STYLE
(COMMON LAW SYSTEM)

m INQUISITORIAL STYLE ADVERSARIAL STYLE

The inquisitorial style emphasizes the It would grant the parties a free choice in deciding
active involvement of the tribunal in the which arguments to present
fact-finding process.

2 5 e

Role of The tribunal had more control The tribunal has less control and rather leave the
tribunal arbitrator to play a passive role.

Fact-finding The tribunal takes on a proactive role in Each party is given the privilege of choosing which
process investigating and gathering evidence. evidence to present. It is the parties who dominate

the evidence and fact gathering process.
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2, REPORT ON A SESSION BY THE ARBITRATION COMMITTEE AT
THE 2019 IBA ANNUAL CONFERENCE IN SEOUL

“The legal background and training of an arbitrator was not what decides
the style of an arbitration; rather, the philosophy adopted by
arbitrators was more important”

Mino Han, When arbitration ceases to be adversarial and becomes inquisitorial: the plight of arbitrators seeking to reconcile due process, Report on a session
by the Arbitration Committee at the 2019 IBA Annual Conference in Seoul, https://www.ibanet.org/article/sB2ED889-CAD9-483D-9D94-8A8A7069192A
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3, THE GOLDEN RULE — KNOW YOUR TRIBUNAL

Case Strateqgy and Preparation for Effective Advocacy

The golden rule - know your tribunal

The golden rule of advocacy should be: help your tribunal. And in order to achieve

this, first and foremost, an advocate should know its arbitrators and try to under- G/O b a | A rbitraﬁO n ReVieW Th e G U Ide TO
stand how they will approach the case. , L. !
Although most arbitrators share similar ways of approaching the procedure, ° Advocacy — Sixth Editi on, 2023

different cultural backgrounds and distinct methodologies may affect the outcome.
But, at the end of the day, any arbitrator will look for a narrative and an analytical
framework that makes sense of the facts, is consistent with the legal rules applying
to the substance, and does not offend a sense of fairness. It is therefore vital for an

advocate to place himself or herself in the arbitrators’shoes, and try to think as they
likely will.
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4, DISPUTES INVOLVING VIETNAM IN TOP ARBITRATION INSTITUTIONS

SIAC SIAC ANNUAL REPORT 2022

4 April 2023

SIAC Announces 2022 Statistics; Q1 2023 Sees High Filings Fo reig n users from ASEAN (Malaysia,
rloae of s 2022 Anmual Repot. e (@ mence e ol Indonesia, Thailand, Vietham) as well
SIAC i B as South Korea, the United Kingdom

In 2022, SIAC received 357 new case filings. Of the 357 cases handled by SIAC, 336 (%4

percent) were cases administered by SIAC. The remaining 21 (6 percent) cases were ad hoc and Au Stral ia Were also among the top

appointments. 2023 has kicked off with a bang. New case filings in the first quarter of 2023 were

at a historical high, with 332 new cases filed, including related cases. 1 O u Se rS fo r 2022

Cases filed with SIAC continued to come from a strong international user base. More than 40
percent of the cases filed related to contracts entered into between 2020 and 2021 during the
Covid-19 pandemic. Over the past 5 years, users from more than 100 jurisdictions with diverse
legal systems have selected SIAC 1o administer their disputes. In 2022, parties from 65
jurisdictions chose to arbitrate at SIAC. 88 percent of new cases filed at SIAC in 2022 were
international in nature. India, the USA and China continued to top the foreign user rankings.
Foreign users from ASEAN (Malaysia, Indonesia, Thailand, Vietnam) as well as South Korea,
the United Kingdom and Australia were also among the top 10 users for 2022.

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG QuOC TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024

Construction Contract and International Arbitration: Hop dong xdy dung va Trong tai quoc té:
When Legal Traditions Collide Khi cac truyén thang phap luat co su xung dot



o o wic
5, DISPUTES INVOLVING VIETNAM IN TOP ARBITRATION INSTITUTIONS

NATIONALITY OF PARTIES
Middle East KCAB ANNUAL REPORT 2023

3% . .
- Asia- Pacific
53%

* Vietnam is one of top 10 Claim amounts
(accounted for 1,3%)

« Vietnam is also one of top 10 Case Fillings
(accounted for 3,6%)

Source: KCAB Report 2023
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6, ARBITRATORS SAT IN CASES INVOLVING VIETNAM

e News & Analysis ARY Primary Sources Surveys Insight Tools Events Academy

M Quick survey in GAR

i
i

Foreign Arbitrators “sat in Vietham”
Include:

** 7 from Civil Law and

** 10 from Common Law
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7, ARBITRATORS SAT IN 13 ISDS CASES INVOLVING VIETNAM

LN &

Eradeﬂ Investment Policy Hub Home  Courtry Mavigaior  PolicyTools  Publications  Newa oo 24

Investment Dispute Report of UNCTAD about investment

SR T disputes where Vietnam acted as
Respondent state:

Known treaty-based 1505 Cms,rsﬂz:r;p-:lnmnﬁtaw - .

L > 9 Arbitrators from Civil law

> 14 Arbitrators from Common law
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8. EFFECT OF CIVIL PROCEDURE CODE (CPC) ON LCA 2010 AND

ARBITRAL RULES
% Borrow legal terms of CPC into arbitral procedure:

(i) Statement of Claim/Defence # Notice of arbitration and Reply to Statement of Claim
(ii) Interim Measures;

(iii) Decision to approve settlement # Consent award

Interpretation of LCA 2010 by Supreme People’s Court’s Resolution No.01/2014

% Court Procedure: Ex-parte meeting, No party-appointed expert, No Case

management step, etc..

% Features in Vietham Arbitration: Fact finding (Article 45 LCA); Collect gvidence ang
summon witness.

HO CHI MINH CITY INTERNATIONAL HOI THAO TRONG TAI XAY DUNG auic TE
CONSTRUCTION ARBITRATION CONFERENCE HICAC2024 THANH PHO HO CHi MINH 2024

!

Construction Contract and International Arbitration: Hop ddng xdy dung va Trong tai quoc té:
When Legal Traditions Collide Khi cac truyén thang phéap luat c6 su xung dot




E\

.
I

e

. e ‘ i,
b -+ VIAC 2
ML o s ‘}r‘iﬁ“

ADR VEETHAM CHAMSERS L1.C

9. THE ADOPTION OF CASE MANAEGEMENT TOOLS IN ARBITRAL
PROCEEDING BY VIAC

Rl VIAC’S GUIDELINES ON ARBITRAL PROCESS

DE— Gl S FOR ARBITRATOR, November 2022

e s e - » Proc. 5: Hold the Case Management Conference
e e e o T e > Annex 07: Procedural Timetable (including
2 e pe JEr e el i Document production, cross-examination)

w7 §7 A4 e ——— » Annex 08: Procedural Order No. 1
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10. VIETNAMESE ARBITRATORS AND LAWYERS -
INQUISITORIAL STYLE OR ADVERSARIAL STYLE ?
STATISTICS (cont)
VIAC . : :
TN Vietnamese arbitrators and lawyers: Retied
Al judges and litigation lawyers.
_M = G . .
— .\ VIAC has 198 Arbitrators (162 Vietnamese
‘TI e [ T Arbitrators and 36 Foreign Arbitrators)
& ’ =
o -t = => Affected by Civil law system

Ms. Hang Vu’s presentation, “Arbitration at VIAC — Effective
Dispute resolution method for business”, 23 Feb 2023
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11. OPEN FOR THE COMMON LAW’S PROCEDURE AND ARBITRATORS

-------- = s+ VIAC’s Guidelines on Arbitration Procedural for Arbitrators,

LI November 2022

- Suddala . N 7 s » Document production, cross-examination is adopted in

Procedural Timetable (Annex 07: Procedural Timetable, item

, s - = S 55657)

A " . v' : m 36 “ = . , ; « . ) .
a4 m’t o, * Ms. Hang Vu's presentation, “Arbitration at VIAC — Effective

T o um?® B Dispute resolution method for business”, 23 Feb 2023

g Do T B b Bl T B

» Out of 36 VIAC’s Foreign Arbitrators, top 3 are from UK (16%),
France (13%), US (13%), Singapore (10%), Korea (10%), Japan
(10%).
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12. PERSONAL VIEW

1. Which approach suitable subject to professional capacity of the party’s counsel!

2. The legal background of the arbitrators would not always determine the style or
approach taken in arbitration.
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THANK YOU!
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