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Nghién ciru kha ning xiy dung b Quy tic Chirng cir cho cac trung tim Trong tai Viét

Nam
TTV. Nguyén Manh Diing' & Th.S Pao Linh Chi?
1. Su can thiét phai xay dung B) quy tic chirng cit riéng

Hién nay, Luat Trong tai Thuong mai 2010 (LTTTM 2010) cta Viét Nam va Quy tic T6
tung trong tai cua VIAC chua c6 quy dinh cu thé vé viéc thu thip va dénh gia ching ct trong t6
tung trong tai. LTTTM 2010 chi dé cap dén tham quyén thu thap chimg ctr cia Hoi dong Trong tai
(HDTT) tai Diéu 46, con Quy tic VIAC hién hanh (Piéu 19) ciing chi quy dinh rang HDTT ¢6
quyén “triéu tdp nhdan chiing, trung cau gidm dinh hodc yéu cau cdc bén cung cdp chirng ci”.
Trong Quyét dinh 373/2022/QD-PQTT cua Toa an Nhan dan Thanh phé Ho Chi Minh ngay 30
thang 3 nam 2022, Tda 4n ciing nhan dinh rang “viéc xem xét chitng cir do mét bén hodc cdc bén
cung cdp hodn toan thuéc tham quyén cia Hoi dong Trong tdi theo quy dinh tai Piéu 46 Ludt

Trong tai thwong mai”, nhu vy ddy 1a quyén ma khong phai nghia vu thu thap chimg cir cuia Hoi

! Trong tai vién, Luat su Nguyén Manh Diing ¢6 hon 30 niam hanh nghé trong linh vyc giai quyét tranh chip bang
trong tai va tai toa an. Ong da tham gia giai quyét nhiéu tranh chép phirc tap trong nhiéu linh vyc nhu mua ban hang
hoa qudc té, hang hai va bao hiém hang hai cac giao dich xuyén bién gidi, tranh chép ning luong va xay dung, v.v.
Ong Diing hién 1a trong tai vién toan thoi gian va duoc ghi danh tai nhiéu trung tam trong tai uy tin nhu VIAC, SIAC,
KCAB International, HIAC, SHAC, HKIAC va la Trong tai vién Viét Nam dau tién cua Trung tam trong tai Hang hai
Singapore (SCMA). Pong thoi, ong Diing ciing 1a nguoi Viét Nam dau tién tré thanh thanh vién ctia Toa an Trong tai

Qudc té ICC, va hién 1a thanh vién Nhém cong tac vé ADR va Trong tai ciia ICC.

Ong Diing ciing tham gia tich cuc trong cc hoat dong xdy dung phap luat. Ong 1a thanh vién ban soan thao Luét
Trong tai thuong mai 2010, Nghi quyét s6 22/2017/ND-CP vé Hoa giai thuong mai va So tay phap luat vé Trong tai
va Hoa giai. Ong hién dang 12 Pho chu tich Hoi ddng khoa hoc ciia VIAC va tham gia vao qua trinh soan thao, stra d6i

Quy téc td tung va cac vin ban quan trong ctia Trung tAm.

2 Chi 1a Thac si luat chuyén nganh Giai quyét Tranh chip Qudc té va So sanh ciia Trudng Trong tai qudc té, Trudng
Luat Queen Mary, Pai hoc téng hop Luan Dén (Vwong quéc Anh). Tai ddy, Chi hoc tap va nghién ciru chuyén siu

vao cac linh vuc trong tai va hoa giai quoc te.

Hién tai, Pao Linh Chi 1a Trg 1y Trong tai vién ciia ADR Vietnam Chambers, hd trg cac Hoi d(“)ng Trong tai trong cac
vu tranh chap tai cac t6 chirc trong tai trong nudc va qudc té véi da dang cac linh vuce nhu xdy dung, mua ban hang
hoa qudc té, M&A. Ngoai ra, Chi tham gia tich cuc vao viéc hd trg Trong tai vién, Luat sw Nguyén Manh Diing trong

céac dy an nghién cau.



ddng Trong tai®. Luét Trong tai thuong mai 2010 c6 diéu khoan qu dinh vé quyén thu thap ching
ctr, nhung khéng c6 diéu khoan nao xac dinh rd thim quyén cua HDTT trong viéc danh gia ching
ctr (quyét dinh chimg ctr ndo duoc chip nhén, chimg ¢t ndo 14 lién quan hay trong yéu). Diéu nay
tao ra mot khoang trong dang ké, boi 18 viéc danh gia ching ctr 1a trong tAm cta qua trinh giai
quyét tranh chap nhung phap luat lai chua trao quyén rd rang cho trong tai vién, twong tu nhu quy
dinh tai Diéu 19(2) Luat mau vé Trong tai thuong mai quéc té cia UNCITRAL* va Diéu 27.4 Quy
tic tb tung trong tai UNCITRAL’.

Do thiéu quy dinh cu thé, trong thuc tién to tung trong tai tai VIAC da ndy sinh nhiéu bat
cap lién quan dén chtng ctr. Thir nhat, HDTT khong c6 cac tiéu chi dé danh gia ching cu, trong
khi chimg cir lai 14 mot cin ctr d&é huy phén quyét trong tai. Cu thé, can cir hity phan quyét lién
quan d&én ching ct duoc quy dinh tai Diéu 68.2(d) Luat TTTM 2010: “phdn quyét bi hiiy néu

chitng cir ma HPTT dwa vao dé ra phdan quyét la gid mao”. Trén thuc té da c6 nhimg vy tranh

3 Quyét dinh s6 373/2022/QD-PQTT ciia Toa an Nhan dan Thanh phd Ho Chi Minh ngay 30 thang 3 nam 2022 truy
cap tai: https://congbobanan.toaan.gov.vn/5tal338201t1cvn/3732022PQTTmahoa.pdf

4 Piéu 19(2) Luit mau vé Trong tai thwong mai qudc té cia UNCITRAL quy dinh:
Article 19. Determination of rules of procedure

(1) Subject to the provisions of this Law, the parties are free to agree on the procedure to be followed by the arbitral

tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal may, subject to the provisions of this Law, conduct the arbitration in
such manner as it considers appropriate. The power conferred upon the arbitral tribunal includes the power to

determine the admissibility, relevance, materiality and weight of any evidence.

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09955_e_ebook.pdf

5 Piéu 27.4 Quy tic té tung trong taii UNCITRAL quy dinh:

Evidence

Article 27.

[..]

4. The arbitral tribunal shall determine the admissibility, relevance, materiality and weight of the evidence offered.

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/21-07996_expedited-arbitration-e-

ebook.pdf
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chap trong d6 c6 mot bén phan ddi chimg cr do bén kia ndp voi Iy do chimg ctr 6 khong ton tai
hoic khong xac thuc. Pay 13 van dé tinh xac thuc/tinh chip nhan duoc (admissibility) ctia ching
ctt. Tuy nhién, vi luat khong trao rd tham quyén cho HPTT quyét dinh van d& nay nén HDTT thiéu
co s& phap 1y va tiéu chi dé dua ra quyét dinh vé chimg ctr. Tuong tw, c¢6 vy tranh chdp ma mdi
bén ndp vao hd so hang traim ching ctr, nhung khong phai chimg cr ndo ciing lién quan hodc c6
gia tri. L& ra HDTT nén dugc quyén loai bo khong xem xét cac ching ctr khong lién quan
(irrelevant) hodc 1ap lai nhiéu 1an, nhung do chwa c6 quy tic vé tinh lién quan nén vé nguyén tic
HDTT vén phai xem xét tit ca. Didu nay din dén thyc trang cic HDTT thudng e ngai va tranh liét
ké cu thé nhing chimg ct chii chét duoc sir dung trong phan quyét, vi so rang néu bo sot khong
dé cap chimg ctr nao s€ bi bén thua vién c& dé khiéu nai. Trong khi d6, & mot $6 trung tam trong
tai khac nhu SIAC, HPTT duoc yéu cau liét ké rd trong phan quyét nhitng chimg cir da sir dung

dé 1am can ct ra phan quyét, dam bao tinh minh bach®.

Pé xir Iy cac tinh hudng nhu vy, mot s6 HDTT da ap dung Quy tdc ciia IBA vé Thu thip
bang chirng trong trong tai quoc té (“IBA Rules”) nhu mot luat mém dé danh gia chung cir va
thudng dwa vao Chi thi vé thu tuc sé 1. Tuy nhién, cach 1am nay ciing ¢ rii ro lién quan dén hiy
phéan quyét. Trén thuc té, di co it nhat mot quyét dinh hiy PQTT 1a Quyét dinh sb 11/2019/Qb-
PQTT ban hanh boi Toa an Nhan dan Ha N§i ngay 14 thang 11 ndm 2019, theo d6 Toa an cho
rang HPTT can cir vao Quy tic IBA dé han ché xem xét nhitng tai liéu chimg ¢ ma bi don da
giao ndp trong qua trinh t6 tung 1a anh huong dén quyén loi cua bj don va vi pham nghiém trong
t6 tung trong tai’. Ngoai ra, Quy tic IBA ciing chua thuc su phd bién trong cac Hoi dong Trong tai
Viét Nam nén viéc 4p dung mang tinh cuc bd va khong théng nhét.

Do chua c6 quy tic ching ct riéng, cac trong tai vién tai VIAC thiéu su thong nhat trong
cach tiép can van dé chimng cir. Mot s6 HDPTT va luat su d3 quen thudc voi thong 18 trong tai quc

té nén chii dong thoa thudn véi cac bén dé ap dung IBA Rules nhu mot ngudn luat mém nham lap

6 Danh sach kiém tra phan quyét trong tai cua SIAC (ban dich cia ADR Vietnam Chambers):
https://www.academia.edu/129229897/DANH_S%C3%81CH_KI%E1%BB%82M TRA PH%C3%8IN_QUY%E]
%BA%BET TR%E1%BB%SCNG_T%C3%801_C%E1%BB%A6A_SIAC, ban tiéng Anh gbc cia SIAC:

https://siac.org.sg/siac-award-checklist

7 Quyét dinh 50 11/2019 cua TAND TP. Ha Noi ngay 14/11/2019:

https://congbobanan.toaan.gov.vn/2ta428188t1cvn/chi-tiet-ban-an



https://www.academia.edu/129229897/DANH_S%C3%81CH_KI%E1%BB%82M_TRA_PH%C3%81N_QUY%E1%BA%BET_TR%E1%BB%8CNG_T%C3%80I_C%E1%BB%A6A_SIAC
https://www.academia.edu/129229897/DANH_S%C3%81CH_KI%E1%BB%82M_TRA_PH%C3%81N_QUY%E1%BA%BET_TR%E1%BB%8CNG_T%C3%80I_C%E1%BB%A6A_SIAC
https://siac.org.sg/siac-award-checklist
https://congbobanan.toaan.gov.vn/2ta428188t1cvn/chi-tiet-ban-an

khoang tréng. Tuy nhién, khong phai vu nao ciing 1am duoc diéu nay, va ciing khong phai trong
tai vién nao cling biét hodc thanh thao IBA Rules. Theo mét khao sat ndm 2015 caa IBA, Quy tac
Chung ctr IBA 14 soft law duoc sir dung phd bién nhét, chiém khoang 57% s6 vu trong tai quéc té
dugc bao cao trong khao sat. Mac du vay, ¢ Viét Nam vi¢c st dung IBA Rules con han ché va
mang tinh ty phat, khong déng bo. Diéu ndy dan dén sy thiéu nhat quan: c6 hoi dong ap dung IBA,
co hoi déng lai xét theo thoi quen td tung toa an, tao nén sy khong du doan trudc duoc cho cac bén

tranh chip.

Ngoai ra, do trong tai khéng co quy tic riéng vé chimg ctr, Toa 4n khi xét don huy phan
quyét thudong chiéu sang cac quy dinh cia BLTTDS 2015 dé xem xét cac van dé lién quan dén
chimg cir. Tuy nhién, nhitng quy tic ciia BLTTDS dugc thiét ké cho toa an (mé hinh té tung xét
héi (inquisitorial) va c6 quyén luc cong hd trg), chir khong phi hop hoan toan véi trong tai (md
hinh linh hoat, ton trong sy thoa thuan va binh dang). Viéc “va chd tréng” bang cach 4p dung
BLTTDS dén t6i nguy co dong nhét trong tai voi toa an, mat di cac uu viét ciia trong tai nhu tinh
linh hoat, bdo mat va than thién véi thuong mai. Do d6, day khong phai gidi phép lau dai. Thay
vao d6, VIAC can chi dong xay dung Bo Quy tic hodc Huéng din vé chimg ctr cta riéng minh,
vira dé phu hop véi phap luat Viét Nam, vira tiép thu thong 1é trong tai qudc té tot nhat, giup cho

hoat dong tb tung trong tai dugc van hanh hiéu qua va an toan hon.

Viéc quy dinh vé ching ctr trong quy tic t6 tung hodc co nhitng tai liéu dudi dang hudng
dan thuc hanh (Practice notes) hay tham chi 1a ban hanh quy tic chtng ct riéng khong phai diéu
méi la va da duogc nhiéu td chuc trong tai quéc té da thuc hién. Trong cac quy tic trong tai, tham
quyén dénh gia chung ctr cia HDTT thuong duoc dua vao dé 1am co sé cho HDTT quan Iy ching
ctr. UNCITRAL di dua nguyén tic vé ching ctr vao Luat Mau va Quy tic t§ tung ctia minh nhu
dé cap & trén, tao nén tang phap 1y dé cac trung tdm trong tai ndi dia (nhu VIAC) hoc hoi. ICC du
khong c6 bd quy tic ching cir ICC riéng, nhung tir 1au ho da ban hanh cac huéng dan va bao céo
thyc tién giup quan Iy hiéu qua viéc cung cap chimg ctr. Chang han, Uy ban Trong tai ICC c6 bao

c40 nim 2016 vé Quan 1y chtng ctr dién tir (Managing E-Document Production)® va béo cdo nim

8 ICC Arbitration Commission Report on Managing E-Document Production (2016): https://iccwbo.org/news-

publications/arbitration-adr-rules-and-tools/icc-arbitration-commission-report-on-managing-e-document-production/



https://iccwbo.org/news-publications/arbitration-adr-rules-and-tools/icc-arbitration-commission-report-on-managing-e-document-production/
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2018 vé Kiém soat thoi gian va chi phi t6 tung’ — trong d6 khuyén nghi cac cach thirc thu hep
pham vi tai liéu yéu cu, str dung k¥ thuat sé dé sang loc chimg ctr, v.v. SIAC Rules 2025 quy dinh
tai DPiéu 32.3 rang HDTT c6 toan quyén danh gia ching cir (twong tu UNCITRAL). SIAC ciing
yéu cau trong tai vién dan rd cac chimg ctr duoc sir dung trong phan quyét dinh ctia phan quyét dé

dam bao tinh minh bach.

Pic biét, CIETAC d3 ban hanh Hudng dan vé chirng ctt CIETAC nam 2015 trén co so hoc
hoi tir IBA Rules va cac quy tic trong to tung toa an Trung Quédc dé gitp cac HDTT va cac bén
tranh chdp quan 1y ching ctr mot cach hiéu qua. Quy tic trong tai CIETAC 2024 con ¢ quy dinh
cho phép HDPTT ty minh 4p dung Hudng dan chung cit CIETAC, trir khi cac bén c6 thoa thuén
khac (co ché opt-out). Viéc hoc hoi tir CIETAC 12 mot phuong an VIAC nén cén nhic béi nhu da
phan tich phia trén, Luat Trong tai thuwong mai va cac Quy tic to tung ctia cac td chirc trong tai tai
Viét Nam, trong d6 c6 VIAC ciing gip van dé tuong ty. Do d6 Toa an budc phai dua vao quy tic
chimg ctr cua t6 tung dan su dé dua ra quyét dinh. Do d6 néu t6 chirc trong tai co quy tic chimng
ctr riéng thi Toa an s& khong can tham chiéu dén cic quy tic cia t6 tung tai tda 4n nita, quy tic
chtng cr ctia trung tAm trong tai s& 1a su bo khuyét cho viée thiéu quy dinh cta Luat Trong tai

thuong mai.

9 ICC Arbitration Commission Report on Techniques for Controlling Time and Costs in Arbitration (2018):

https://iccwbo.org/news-publications/arbitration-adr-rules-and-tools/icc-arbitration-commission-report-on-

techniques-for-controlling-time-and-costs-in-arbitration/
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2. So sanh Quy tic chirng cit IBA! v. Quy tic Prague!! v. Hwéng din vé chimg cit cia CIETAC!? v. Quy tic chirng cir trong
B9 luat TTDS 2015
STT | Van dé IBA Rules Prague Rules CIETAC Guidelines B¢ luat TTDS
1 | Muc tiéu, | Ban hanh bdi Hiép hdi Luat | Pugc xdy dung boi nhom | Puoc Uy ban Trong tai Kinh | BLTTDS 2015 ¢6 Chuong

dinh

hwong

su Qudc té (IBA) nham dwara
quy tic chung vé thu thap
ching cu, tao san choi binh
dang cho cac bén trong trong
tai qudc té. IBA Rules c¢b ging
két hop yéu t6 cta ca hé thong
thong luat va dan luat, du trén
thuc té thuong duoc cho 1a
thién vé thong luat hon. Day
12 bd quy tic vé ching cr phd

bién va dugc nhi€u bén luya

chuyén gia chu yéu tir hé théng
dan luat (civil law) va ban hanh
thang 12/2018, v&i muc tiéu
tang hiéu qua, giam chi phi t6
tung trong tai. Prague Rules
dugc dé& xuat nhu mot phuong
an thay thé cho IBA Rules, nhan
manh cach tiép can thAm van
(inquisitorial) ddm chat déan
luat. Triét Iy cia Prague Rules

1a khic phuc tinh trang trong tai

té va Thuong mai Qudc té
Trung Quéc (CIETAC) ban
hanh lan dau ndm 2015
nham hd tro cac bén, luat su
va hoi dong trong tai xu 1y
chung cu hiéu qua hon.
CIETAC Guidelines duoc
soan thao két hop cac
nguyén tac chimg cir trong td
tung toa an tai Trung Qudc,

thuc tién trong tai cua

VII quy dinh vé “Chitng
minh va chiing ci¥”’ trong to
tung toa an. Tuy nhién, muc
ti€u cua cac quy dinh nay chi
nham phuc vu xét xur tai Toa
an nhan dan. Phap luat t&
tung Viét Nam mang ban
chat dan luat, d& cao viéc
Toa an cht dong lam sang to
sy that vu an. Cac quy dinh

tap trung vao: quyén va

10 TBA Rules on the Taking of Evidence in International Arbitration 2020: https://www.ibanet.org/MediaHandler?id=def0807b-9fec-43ef-b624-f2cb2af7cf7b (IBA

Rules)

' Prague Rules on the Efficient Conduct of Arbitration Proceedings 2018: https:/jusmundi.com/en/document/rule/en-rules-on-the-efficient-conduct-of-

proceedings-in-international-arbitration-2018-pragues-rules-2018 (Prague Rules)

12 China International Economic and Trade Arbitration Commission Guidelines on Evidence 2024: https://www.cietac.org/en/articles/25113 (CIETAC Guidelines)
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chon ap dung trong trong tai

quoc te.

tiéu ton thoi gian, chi phi do hoi
ddng trong tai chua chu dong,
bang cach dua ra cic huéng dan
thién vé dan luat, han ché bét

thu tuc kiéu thong luat.

CIETAC véi tham khao IBA
Rules. Vi vay, Hudng dan
nay phdi hop cac nguyén tic
cua ca hé théng dan luat va
thong luat vé ching ctr. Muc
dich 1 tao ra bd quy tic
ching ctir phu hgp véi trong
tai tai Trung Qudc nhung

tiém can thong 1€ quoc te.

nghia vu cung cap ching cir
cua duong sy, trinh ty toa thu
thap chung ctr, va nguyén tic
toa danh gia chung cu theo

quy dinh phap luat.

Cic van
dé chinh
dugc quy
dinh

— Tham van vé chimg cir
(Art. 2 Consulatation on
Evidentiary Issues)

— Tai liéu, van ban (Art. 3
Documents)

— Nhan ching su viéc (Art. 5
Witnesses of Fact)

— Chuyén gia (Art. 5 Party-
appointed Experts; Art. 6
Tribunal-Appointed
Experts);

— Kiém

dinh  (Art. 7

Inspection)

— Vai tro/thim quyén chung
cua HPTT (Art.2 Proactive
role of the Arbitral Tribunal,;
(Art. 3 Fact finding)

— Tai liéu, van ban (Art. 4

Documentary Evidence)

— Nhan ching su viéc (Art. 5
Fact Witness)

— Chuyén gia (Art. 6 Experts)

— Nghia vu ching minh

(Art.1 Assumption of the

Burden of Proof;
Art. 2 Facts not
Requiring Proof;

Art. 3 Default of the
Respondent);

— B¢ trinh, thu thap va trao

d6i chung ci (Art. 4
Submission of Evidence
by the Parties; Art. 5

Time Period for the

— Nghia vu ching minh

(Diéu 91);

— Nghia vu cua duong su

(Diéu 96);

— Xac minh, thu thap

chtng ctr (Piéu 97);

— Loi khai, nhan ching

(Diéu 98, 99, 100);

— Giam dinh, tham dinh,

dinh gia, thim dinh gia




— Hearing vé chimg ctr (Art.
8 Evidentiary Hearing)

— Tham quyén danh gia
ching ctr va tiéu chi xéc
dinh tinh chip nhan duogc
cua chung ci (Art. 9
Admissibility and

Assessment of Evidence)

Nhu viy, co thé théy, IBA
Rules tap trung khai thac cac
van d¢ lién quan dén chimg cir
mot cach chi tiét, nhu qua
trinh thu thap ching clr, nhan
chtng/chuyén gia/kiém dinh,
viéc danh gia chung ctr cua
HDTT, phién hop xem xét

chung ctr.

— Tham quyén tu ap dung luat
ma HDTT thiy can thiét
(Art. 7 Iura Novit Cura)

— Hearing (Art. 8 Hearing)

— HO tro thuong lugng, hoa
giai (Art. 9)

— Suy doan bat loi, Phan bo
chi phi (Art. 10 Adverse

Inference; Art. 11 allocation

of Costs)

— Thao luan ndi bd (Art. 12
Deliberation)

Nhu véy, ding nhu céi tén: Tién

hanh t6 tung trong tai hiéu qua

(Efficient

proceedings in

conduct of
international
arbitration), Prague Rules quy
dinh vé nhiéu khia canh dé hd
trg qua trinh tién hanh t6 tung

trong tai, khong chi tap trung

Submission of Evidence;
Art. 6 Documentary
Evidence;
Art. 7 Request to
Produce;

Art. 8 Witnesses of Fact;
Art. 9 Expert Reports;
Art. 10 Inspection and
Appraisal;
Art. 11 Request to
Produce or Collection of
Evidence by the
Tribunal; Art. 12
Preservation of

Evidence; Art. 13
Methods of Exchanging

Evidence Article 14
Translation of
Documents)

Kiém tra ching ct boi
cac bén (Art.15 Parties’

Opinions on Evidence;

(Piéu 101, 102, 103,
104);
banh gid ching cu cua

Toa (Piéu 108)




vao ching cr. Ngoai ra, c6 thé
thiy qua cdc quy dinh cua
Prague Rules 13 bd quy tic nay
nhadn manh vao tinh cha dong
ctia HDTT trong viéc diéu hanh
t6 tung

Art. 16 Examination of
Documents; Art. 17

Examination of
Witnesses, Experts,
Inspectors and
Appraisers)

banh gid ching cur cua
HDTT (Art. 18 General
Principle;  Art. 19
Inadmissibility; Art. 20
Documents without
Originals; Art. 21
Statement of a Witness
Who Fails to Appear for
Examination at the
Hearing; Art. 22 Factual
Statement Prejudicial to
the Party Making the
Statement;  Art. 23

Adverse Inferences;

10




Art. 24 Standard of
Proof)

C6 thé thiy, CIETAC
Guidelines ciing giéng nhu
IBA Rules, chi tap trung vao
cac van dé lién quan dén
chtng ctr va quy dinh rat cu
thé, boi day 1a Hudng dan vé
chung ctr, mdt van ban bd
sung chuyén biét vé ching
ctr bén canh bd Quy tic trong

tai CIETAC 2024.

Hiéu luc

ap dung

Khéng tu dfng 4p dung:
IBA Rules chi ¢6 hiéu luc
néu cac bén thoa thuan chon
ap dung (toan by hodc mot
phﬁn), hoac hoi d@)ng trong
tai va cac bén cing dong .
Khong c6 quy dinh cho phép
hoi dong trong tai ty ¥ ap

dung IBA Rules néu cic bén

Giong IBA

Theo Quy tic trong tii
CIETAC, CIETAC
Guidelines chi ap dung khi
ca hai bén cling déng ¥ chon
(co ché “opt-in”). Do do6
truge ddy Huodng dan nay it
duogc din chiéu trong cac vu

viéc tai CIETAC.

T6 tung tai toa 4n phai tudn
thu BLTTDS, khong c6 khai
niém “luadt mém” tuy chon.
Cac bén khong thé thoa
thuan bo qua hay thay thé
quy dinh BLTTDS bang quy
tic khac. Do d6, hiéu luc céc
diéu khoan chimg cir trong

BLTTDS la bat budc ap dung

11




khong thod thuan. No6i cach
khac, ddy 12 bd quy tic mém
dé tham khao, khong mac
nhién rang budc néu khéng
dugc dan chiéu trong thoa
thuan trong tai hoiac dong y

trong qua trinh t6 tung.

Tuy nhién, Quy tic trong tai
CIETAC 2024 cho phép hoi
dong trong tai ty quyét dinh
ap dung Huéng dan (toan bd
hodic mot phan) néu cac bén
khong phan dbi (Diéu 41.4).
D vay, vin ban Huéng dan
van khong phai 1a mot phan
ciia Quy tic to tung chinh
thire, nén viéc khong tuan
thi Huéng din s& khong
phai 14 co s& huy phan quyét

hay tir chdi cong nhan phan

ddi voi moi vu viée dan su
tai Toa.

Trong trong tai, néu VIAC
khong co quy tic riéng thi
khi can, Toa an s& ap dung
BLTTDS nhu dé xem xét

chung cu.

quyét'>,
Tham Trao toan quyén cho HPTT | Pé cao vai tro chii déng cia | Trao toan quyén cho HPTT | Toa dn ¢6 toan quyén ddanh
quyén quyét dinh chirng cir: HDIT: quyét dinh chiing cie: gid xem tai liéu gi duwoc coi
cua Pi¢u 9.1 quy dinh “HDTT sé | Piéu 3.1 quy dinh: “Hgi dong | Diéu 18 quy dinh: “Hgi dong la “chimg ci” va gid tri cua
HPTT vé chung.

quyét dinh tinh chdp nhdn

dwoc, tinh lién quan, tinh

Trong tai co quyén va dwoc

khuyén khich déng vai tro chii

Trong tdi, theo toan quyén

quyét dinh cua minh, sé xdc

Diéu 93 BLTTDS quy dinh:

13 Nguyén vin Diéu 41.4 CIETAC Rules: “Unless otherwise agreed by the partie, the arbitral tribunal may decide to apply in whole or in part the CIETAC

Guidelines on Evidence (“Guidelines on Evidence”) to hear the case. However, the Guidelines on Evidence do not constitute an integral part of these Rules.”

12



danh gia

ching cwr

trong yéu va trong lwong ciia
ching ci’'*. HDTT co thé
loai trir hodc chip nhan chimg
cu theo danh gid ctia minh,
khong bi rang budc bdi quy
tic chung cir qudc gia. Viéc
ap dung IBA Rules thuong
dua trén théa thuin cac bén
hoic huéng dan cta HDTT

trong Thu tuc so bd sb 1

dong trong viéc xac dinh cdc
tinh tiét cia vu viéc ma Hoi
dong cho la ¢6 lién quan dén
viée gidi quyét tranh chdp. Tuy
nhién, diéu nay khéng lam mién
trie cdc bén khoi nghia vu
chitng minh ciia minh”". Quy
dinh nay nhan manh mo hinh t&
tung tham van, khuyén khich
HDTT ty minh tich cyc trong
viéc xac minh sy that va thu

thap chimg cir. Quy tic niy

dinh tinh chd'p nhdn duworc,
tinh lién quan, tinh trong yéu
va trong lwong cua chung

cur1®

Quy dinh nay tuong thich
hoan toan véi Piéu 9.1 IBA

Rules

Piéu 93. Chirng cir

Ching cur trong vu viéc dan
su la nhitng gi c6 that duogc
duong sy va co quan, to
churc, cd nhan khac giao ndp,
xuat trinh cho Toa 4n trong
qua trinh t6 tung hoic do Toa
an thu thap duogc theo trinh
tu, thu tuc do B ludt nay

quy dinh va dwoc Toa dn sir

dung lam cin c& dé xac

dinh cic tinh tiét khach

14 Nguyén vin Diéu 9.1 IBA Rules:

“Article 9 Admissibility and Assessment of Evidence

1. The Arbitral Tribunal shall determine the admissibility, relevance, materiality and weight of evidence.

[

15 Nguyén van Diéu 3.1 Prague Rules: “The Arbitral Tribunal is entitled and encouraged to take an active role in establishing the facts of the case which it considers

relevant for the resolution of the dispute. This, however, shall not release the Parties from their burden of proof”

16 Nguyén vin Diéu 18 CIETAC Guidelines:

“Article

18

General

The Tribunal, in its sole discretion, shall determine the admissibility, relevance, materiality and weight of evidence.”

13
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khong li¢t ké lai céac ti€u chi
“admissibility/relevance/,

materiality/weight” — vi mac
nhién HDTT c¢6 quyén quyét
dinh ching ct nao can thiét,
chung ¢t nao duogc chip nhan

va gia tri cua cac ching cu.

quan cua vu an ciing nhw

xac dinh véu cau hay sw

phan ddi ciia dwong suw 13

c6 can ctr va hop phap.

Nhu vy, Thadm phan/HDXX
c6 toan quyén trong viéc
danh gid ching ct. Toa s€
quyét dinh tai liéu, 1oi khai
nao dugc coi la ching ct
hop 1¢ va gia tri cia chung.
Piéu 108 BLTTDS quy dinh
viéc danh gid chirng cir phai
khach quan, toan dién, dz‘iy
da, chinh xdc; tda an phai
xem xét tung chung cir va
mdi lién hé giita cac ching
ct, tir d6 khang dinh tinh
hop phép, tinh lién quan va
gia tri ching minh cua ting

chimg ct!’. Néi cach khac,

17 Nguyén van Diéu 108 BLTTDS 2015 quy dinh:
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tda an vira ¢6 quyén thu thap,
vira c6 quyén sang loc, danh

gia chung ct.

5 | Quy
trinh thu
thap tai
liéu
(Docume
nt
Producti
on)

Co quy trinh “Request to

Produce” chat ché:

IBA Rules danh Diéu 3 quy
dinh chi tiét vé yéu cau cung
cép tai liéu. Mot bén mudn
bén kia xuét trinh tai liéu phai
gui Pon yéu cau Cung cap tai
liéu (Request to Produce) néu

ro tai liéu cu thé, mo ta chi tiét

Han ché t6i da viéc yéu cau tdi
liéu:

Prague Rules thé hién rd quan
diém “no discovery”: “Nhin
chung, HDTT phdi tranh viéc
thu thap nhiéu chung cu, ké cd
e-discovery” (Diéu 4.2)*'. Theo
do, qua trinh thu thap chung cu

khong duong nhién dién ra. Bén

Cho phép yéu cau cung cap
tai liéu:

Tuong ty IBA Rules, Diéu 7
CIETAC Guidelines quy
dinh mdt bén co thé yéu cAu
hoi dong chi thi bén kia xuat
trinh mdt ching cir cu thé
hodc mot nhom chung cu

hep, x&c dinh rd rang. Bén

T tung Toa an khong c6 thu
tuc “mat bén yéu cau bén kia
xuat trinh tai liéu” gidng
trong tai qudc té. Theo
BLTTDS, mdi bén c6 nghia
vu ty cung cip chimg cir dé
chimg minh cho yéu cau cua

minh (Piéu 6, Piéu 91

Diéu 108. Pdinh gid chiing cir

1. Viéc danh gid chimg cir phdi khédch quan, todn dién, day dii va chinh xdc.

2. Toa dn phdi dénh gid timg chirng cir, sie lién quan giita cdc chimg cir va khdang dinh tinh hop phdp

21 Nguyén vian Diéu 4.2 Prague Rules:

“Article 4. Documentary Evidence

[..]

, tinh lién quan, gia tri chung minh cua tung chung cir.

4.2. Generally, the Arbitral Tribunal shall avoid extensive production of documents, including any form of e-discovery.”
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(tac gia, ngay thang, noi
dung)'® va giai thich tai liéu
d6 lién quan, trong yéu ra
sao'”, dong thoi khang dinh

bén yéu cau khong tu co tai

muén yéu cau tai lieu duoc
khuyén nghi trinh bay diéu nay
tai phién CMC dé HDPTT can
nhic. Néu HDTT déng ¥ thi tha

tuc thu thap chung ctr sé duoc

yéu cau phai néu ly do va
giai thich sy lién quan, tinh
trong yéu cua tai liéu. Bén
kia c6 quyén phan ddi; hoi

déng sé quyét dinh chép

BLTTDS?*). Néu mot bén
khong thé tu co tai lidu, ho
c6 quyén d& nghi Toa 4n thu
thap giup (Piém e khoan 1
DPiéu 97 BLTTDS). Thim

18 Piéu 3.2(a)(i), (i) IBA Rules

19 Piéu 3.2(b) IBA Rules

24 Nghia vy chimg minh duoc quy dinh tai DIéu 6.1 va Diéu 91 BLTTDS nhu sau:

Diéu 6. Cung cip chirng cir va chirng minh trong té tung din sw

1. Puong sw c6 quyén va nghia vu chii dong thu thdp, giao ngp chitng cir cho Toa dn va chitng minh cho yéu cau ciia minh la ¢é cdn cit va hop phap.

Diéu 91. Nghia vu chitng minh

1. Puong su ¢6 yéu cau Toa dn bao vé quyén va lgi ich hop phdp ciia minh phdi thu thdp, cung cdp, giao ndp cho Toa dn tdi liéu, chimg cir dé chitng minh cho

yéu cau do la co can cur va hop phap,

[...]

2. Puong sw phan doi yéu cau ciia nguwoi khdc doi véi minh phai thé hién bang van ban va phdi thu thip, cung cdp, giao ndp cho Toa dn tai liéu, chiing cir dé

chitng minh cho sw phan doi do.

[..]

4. Puong sw c6 nghia vu dwa ra chitng cit dé chitng minh ma khéng dwa ra dwoc ching cit hodc khéng dwa ra dit chieng civ thi Toa dn gidi quyét vu viéc dan sw

theo nhitng chimg cir da thu thdp dwoc cé trong hé so vu viéc.
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licu d6. Bén nhan yéu cau
phai phan hoi; néu phan dbi,
phai néu ly do theo cac can cur
loai trir tai Diéu 9.2, 9.3 hodc
Diéu 3.3%° (vi du: khéng lién
quan, dic quyén, ganh ning
quéd muec...). Ngoai ra, IBA
Rules con cho phép mdt bén
dé nghi HDTT thyuc hién céc
bién phap hd tro thu thap tai
liéu tir bén thtr ba néu khong
tu minh thu thap duogc (Diéu
3.9).

dua vao lich biéu td tung.?2 Mot
bén mudn yéu cau tai lidu phai
nop dé nghi cy thé, nhén dién rd
tai liéu va thuyét minh tai liéu
d6 dap tmg 3 diéu kién: (i) co
lién quan va trong yéu ddi véi
két qua vu kién; (ii) khong co
san cong khai; va (iii) nam

trong kiém soat ctia bén kia?>.

thuan hay khong dua trén
cac can cu tuong tu nhu IBA
Rules (thiéu lién quan, vi
pham phap luat hoac dao
dtrc, gédnh nang qua muc,
khong nam trong kiém soét,
bi mat nha nudc/thuong mai,
hodc xét vé kinh té t& tung va
su cong bang. Dbi véi Trung
Quéc 1a mot nude dan luat,
vbn it c6 quy trinh document
production, viéc CIETAC
dua vao thu tuc nay 1a budc

tién gan thong 1¢ qudc té.

phan c6 thé ra quyét dinh yéu
cAu co quan, td chirc hodc ca
nhan cung cap tai liéu co lién
quan ma ho dang quan ly
(Piém g khoan 2 Piéu 97).
Tda 4n c6 quyén cudng ché
dbi v6i viée thu thap tai licu
(vi du: phat néu khong cung
cap). No6i chung, viéc trao
d6i chung ctr trong to tung
toa an dién ra qua vai tro chii
dong cua toa hon la su hgp
tac tu nguyén gilra cac bén;
khong c6 giai  doan
discovery rong rai gilta cac
bén nhu trong trong tai

common law.

20 Piéu 3.5 IBA Rules
22 Pidu 4.3 Prague Rules

23 Piéu 4.5 Prague Rules
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6 | Nhan

chirng sw
viéc (Fact
witnesses

)

Moi bén déu co quyén trinh
nhan ching dé lam chimg vé
cac tinh tiét thuc té. IBA
Rules doi hoéi nhan chirng ma
mot bén mudn dua vao phai
nop ban khai bang vin ban
trudc phién xur. Ban tudng
trinh nhan chimg can néu Iy
lich, quan hé véi cac bén, noi
dung 10i khai chi tiét va c6
chir ky nhan ching. Viéc tham

van nhan ching tai phién

Prague Rules cho phép hoi
ddng trong tai kiém soat chat
ché viéc dua nhan ching. Theo
Diéu 5.3, hoi ddng c6 quyén
loai bo vi¢c xét hoi nhirng nhan
ching ma hoi dong cho la
“khéng lién quan, khéng cin
thiét hodc tring lap”*. Thém
vao d6, Prague Rules trao tham
quyén cho HPTT trong viéc
quyét dinh c6 bao nhiéu nhan
ching s€ dugc trinh bay trong
qué trinh t6 tung, nhim tranh

kéo dai thoi gian vi qua nhiéu

CIETAC Guidelines nhin
chung tudn theo thong I1¢
qudc té vé nhan ching. Bén
c6 nhan chung phai thong
béo trude cho hoi dong trong
tai va cung cip ban tuong
trinh bang van ban cua nhan
ching trudce phién xu (twong
tu IBA Rules). Hoi d@)ng
trong tai c6 quyén danh gia
chung cur cua 101 khai va cé
thé tir chdi chap nhan 10i
khai nop tré han?’ hoic

khong phu hop?®. Tuong tu

Nhan chung (nguoi lam
ching) duogc toa an tri€u tap
néu xét thiy can thiét hodc
theo yéu cau cua duong su
(Diéu 97.2(g) va Biéu 98, 99
BLTTDS). Nhan chung
thudng phai cung cap 1oi
khai bang vin ban (don hoic
bién ban 101 khai tai toa), va
sau do tra 101 cau hoi truc
tiép tai phién toa do Tham
phén chu tri. Khéac véi trong
tai, trong phién xur toa an,

viéc hoi nhan ching do

25 Nguyén van Diéu 5.3 Prague Rules: “The arbitral tribunal may decide that a certain witness should not be called for examination during the hearing, either
before or after a witness statement has been submitted, in particular if it considers the testimony of such a witness to be irrelevant, immaterial, unreasonably

burdensome, duplicative or for any other reasons not necessary for the resolution of the dispute.”

27 Piéu 5 CIETAC Guidelines quy dinh: “/...] The Tribunal shall be entitled to refuse to admit evidence submitted after the expiry of the stipulated time period
[...]"

2 Diéu 19 CIETAC Guidelines quy dinh vé Tinh khong duoc chap nhan clua chiing cur:

Article 19 Inadmissibility 19.1 The Tribunal may, pursuant to rules on the privilege it considers appropriate, decide not to admit certain evidence, particularly

evidence related to legal advice between a lawyer and his/ her client and evidence related to settlement negotiations between the parties. 19.2 Evidence adduced
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hearing thuong bao quy trinh

cross-examination.

Hoi dong trong tai theo IBA
Rules khéng giéi han s
lwgng nhan chirng ma cac
bén c6 thé goi (cac bén tu
quyét dinh nhan chimg nao hd
trg cho vu viéc ctia minh), trur
khi 161 khai bi cho 1a trung 1dp
hodc khong lién quan — khi d6
hoi dong co thé loai trir theo
Piéu 9.2. Nhin chung, quy
trinh cia IBA mang mau sic
t6 tung tranh tung: dé cao 10i
khai nhan chimg va viéc ddi

chat tryc tiép tai phién xu.

nhan ching. Pay 1a diém khac
biét ro: theo IBA Rules, hoi
ddng khong cé quyén han truc
tiép dé gi6i han sb nhan ching
(hoan toan do céc bén dé xuit).
Mic du Prague Rules van git
thu tuc cross-examination nhu
thong 1&, nhung tinh than chung
12 han ché viéc thdm van dai
dong. Piéu 8.1 khuyén nghi
HDTT va cac bén khong can
hearing néu co thé giai quyét

dua trén tai liéu?®.

IBA Rules, CIETAC
Guidelines khong quy dinh
cu thé viée gidi han sb lugng

nhan ching.

HDXX diéu hanh; luat su
cac bén chi dugc hdi thong
qua sy dong y cua Chu toa.
S6 lwong nhan chimg thudng
it, tap trung vao nhiing nguoi
that sy biét tinh tiét vu 4n.
Néu nhan chtng duoc triéu
tap ma vang mit khong 1y do
chinh dang, toa co thé dan
giai (cudng ché dén) hoic
xét 101 khai vang mit tiy tinh
hudng (Piéu 90 BLTTDS).
Nhin chung, tdoa an Viét Nam
it 1¢ thugc vao nhan chung;
chung ctr tai liéu va 101 khai

duong sy, két luan gidm

and information disclosed only in the course of mediation proceedings shall not be admissible in the arbitration, and shall not be permitted to form the basis for

the arbitral award.

26 Nguyén van Diéu 8.1 Prague Rules: “In order to promote cost-efficiency and to the extent appropriate for a particular case, the arbitral tribunal and the parties

should seek to resolve the dispute on a documentsonly basis.”
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dinh...

hon.

thuong quan trong

7 | Ching
cwr
chuyén
gia
(expert

evidence)

IBA Rules cho phép ca
chuyén gia do cac bén chi
dinh 1an chuyén gia do hoi
ddng trong tai chi dinh. Theo
IBA Rules, mdi bén c6 thé
ndp bdo cdo chuyén gia do
minh moi, chuyén gia phai
doc 1ap va bao céo gom ¥
kién, co s& khoa hoc, tai liéu
tham khao... tuong tu 101 khai
nhan chung. Chuyén gia cua

bén kia c6 thé bi thim van tai

Ul tién chuyén gia do hoi dong
chi dinh hon 1a chuyén gia cua
moi bén.

Prague Rules khong dé cao viéc
mdi bén thué chuyén gia riéng,
nham tranh “tran chién giira cac
chuyén gia” ton kém. Thay vao
d6, Prague Rules khuyén khich
hoi dong néu can thi chi dinh
chuyén gia doc 1ap dé tu van vé
van dé ky thuat hoac chuyén

mén. Piéu 6 Prague Rules quy

Cho phép cé chuyén gia ctua
cac bén va cua hoi dong.
CIETAC Guidelines c6 céac
diéu khoan tuong ty IBA:
Bén nao can c6 thé nop bao
cdo cua chuyén gia do minh
thué, véi cac ndi dung yéu
cau vé thong tin chuyén gia,
moi quan hé vdi cac bén,
phuong phap, két luan...
dugc quy dinh rdcietac.org.

Pong thoi, Piéu 9.2 cho

Chung ctr chuyén gia thuong
dudi hinh thirc két luan giam
dinh hodc y kién dinh gia,
tham dinh do co quan t6 tung
trung cau. Theo BLTTDS,
khi vu 4n c¢6 van dé chuyén
moén (phap vy, tai chinh, xay
dung...), toa sé& ra quyét dinh
trung cau giam dinh theo yéu
cAu cua duong su hodc khi
xét thdy can (Piéu 102%°) —

tic chi dinh mot t6 chic

2 Pidu 102.1 va 102.2 BLTTDS 2015 quy dinh:

Diéu 102. Trung ciu gidm dinh, yéu ciu gidm dinh

1. Puong sw c6 quyén yéu cau Toa dn trung cau gidm dinh hodc tw minh yéu cdau gidm dinh sau khi dd @é nghi Toa dn trung cau gidm dinh nhung Toa én tir choi

yéu cau cia dwong sw. Quyén tir yéu cau gidm dinh dwoc thwe hién trude khi Toa én ra quyét dinh dwa vu dn ra xét xir theo thii tuc so tham, quyét dinh mé phién

hop gidi quyét viéc dan su.

2. Theo yéu cau ciia dicong sw hodc khi xét thdy can thiét, Tham phdn ra quyét dinh trung cau gidm dinh. Trong quyét dinh trung cdau gidm dinh phdi ghi ré tén,

dia chi cua nguoi giam dinh, doi twong can giam dinh, van dé can giam dinh, cdc yéu cau cu thé can co ket lugn cua nguoi giam dinh.
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phién xu. Ngoai ra, Piéu 6
IBA Rules cho phép hoi dong
trong tai ty chi dinh chuyén
gia doc 1ap néu can thiét. Quy
trinh chi dinh chuyén gia
trung 14p bao gébm: tham vén
cac bén vé nhiém vu cua
chuyén gia, cung cap cho
chuyén gia moi tai liéu can
thiét, chuyén gia lap bao cdo
va cac bén c6 quyén phan
bién, dong thoi c6 thé hoi
chuyén gia d6 tai phién

hearing.

dinh thu tuc cho chuyén gia do
hoi dong chi dinh (twong tu
IBA) — cac bén dugc tham gia
vao qua trinh chon chuyén gia,
duoc xem xét tai liéu chuyén
gia st dung, c6 thé ndp béo céo
phan bién va c6 quyén tham van

chuyén gia do6 tai phién xu.

Prague Rules khong cim cac
bén ndp bao cdo chuyén gia.
Theo d6, Piéu 6.5 quy dinh:
Viéc HDTT chi dinh chuyén gia
khong anh huéng dén quyén

ndp bdo cdo chuyén gia cua mot

phép hoi dong trong tai chi
dinh mot hodc nhiéu chuyén
gia dé 1am rd van dé chuyén
mon  ky  thuadt nao
docietac.org. Cac bén co
nghia vy hop tac véi chuyén
gia do hoi dong chi dinh,
cung cép tai liéu theo yéu
cau, va duge quyén nhan bao
cdo chuyén gia cling nhu
phan hoi vé bao cdo d6. Nhu
vay, CIETAC vé co ban di
theo mo hinh két hop cua
IBA — tao diéu kién cho mdi

bén dua ra y kién chuyén

giam dinh hodc chuyén gia
¢6 thim quyén. Két ludn cua
giam dinh vién dugc xem la
mot ngudn chimg ctr (khoan
5 Piéu 94 BLTTDS)*. Cac
bén khong c6 quyén tu chi
dinh giam dinh vién riéng roi
bét toa cong nhan — néu bén
nao ty thué chuyén gia tu
véan thi ¥ kién d6 chi duoc
ndp nhu tai liéu tham khao,
toa s& can nhic chir khong
bt budc. Do d6, ¢ toa d4n md
hinh dan luat, chi c6 giam

dinh vién do toa trung ciu

30 Piéu 94.5 BLTTDS 2015 quy dinh:

Pi¢u 94. Ngudn chirng ctr

Chimg ctr dugc thu thap tir cic ngudn sau day:
[...]

5. Két luan giam dinh.
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bén. Tuy nhién, so véi tong thé
Diéu 6 quy dinh rit chi tiét vé
chuyén gia do HDTT chi dinh
thi co thé thdy Prague Rules
khéng khuyén khich chuyén gia

do cac bén chi dinh.

Viéc nhan manh chuyén gia ctia
hoi dong 1a mot khac biét 1on:
Prague Rules ham ¥ loai tru
phan nao viéc ding chuyén gia
bén, trong khi IBA thi dung hoa
céa hai loai. Tom lai, tiép cancua
Prague mang mau sac dan luat
(mét gidm dinh vién trung lap
cho toa), khac voi thong 1€
trong tai quéc té lau nay thuong

moi bén c6 chuyén gia riéng.

mon riéng, nhung cling mo
duong dé hoi dong co
chuyén gia trung 1ap néu can

thiét.

moi co gia tri phap 1y chinh
thirc. Piéu nay khac biét véi
trong tai qudc t&, noi cac bén
c6 thé thué chuyén gia doc
lap tng hd quan diém cua

minh.

Cac
phién

hearing

Theo IBA Rules, néu vu viéc
c6 nhan chung hodc chuyén
gia, thuong s& c6 hearing dé

xét hoi tryc tiép. IBA Rules

Prague Rules cd gang han ché
t6i da phién diéu tran. Nhu da
néu, Diéu 8.1 khuyén nghi hoi

dong gidi quyét trén co sO

CIETAC Guidelines khong
¢6 quy dinh khuyén khich
khong m¢ phién hearing;

thong thuong hoi dong sé& to

Trong t0 tung toa an, Toa s€
ma phién toa so thim véi su
c6 mat cua cac bén (hoac

vang mat thi xir vang mat
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cho théy su nhan manh tim
quan trong ctia thAm vén chéo
trong vi¢c kiém tra do tin cay
cua 101 khai — day la thu tuc
quen thudc trong t6 tung trong

tai theo thong luat.

ching cu tai liéu néu co thé,
nham tranh phai mé phién tranh
tung va tién hanh thdm vin
chéo tén kém. Mic du thu tuc
thAm van chéo khong bj loai bd
hoan toan (van dugc gitr lai néu
c6 phién xét hoi nhan chung),
nhung Prague Rules dé cao viéc
trinh bay bang vin ban va sy
chi dong cua trong tai hon la
d6i chét tryc tiép cua luat su.
Khi can phién diéu tran, hoi
dong trong tai theo Prague s&
quéan 1y chit ch& dé phién hop
dién ra ngan gon, tap trung. Noi
cach khac, d6i véi cac vu tranh
chap co thé dung chimg ctr tai
liéu dé phan xir, Prague Rules
hudng t6i viéc khong can phién
xt, giup giam dang ké chi phi
t6 tung. Cach tiép can nay khac

rd rét voi quan diém coi tham

chtrc phién tranh tung néu c6
nhan ching hodc chuyén gia
can xét hoi.

CIETAC Guidelines con quy
dinh cu thé: néu nhan chung
da duoc yéu cau phai c6 mat
ma lai vang mat khong 1y do,
101 khai bang vin ban cta ho
s& b1 xem xét 1a khong c6 gia
tri. Quy dinh ndy ngu y tim
quan trong cua viéc tham
van truc tiép — gidng v6i IBA
Rules ciing c6 diéu khoan
tuong tu. Mac du CIETAC
khong dé cap viéc “xét xu
trén gidy” nhu Prague, cac
bén van c6 thé thoa thuan bo
phién didu tran néu thiy
khong can (theo tinh than tu
do théa thudn trong trong
tai). Tuy nhién, nhin chung,

CIETAC chép nhan va ép

theo luat dinh), tai d6 HDXX
s& xem xét cong khai tt ca
chung ctr, héi nhan ching,
hoi duong sy va tranh luan
tai toa. Khong co khai niém
quyét dinh vu 4n hoan toan
dua trén ho so ma khong mo
phién xét xtr, ké ca theo thu
tuc rat gon. Do d6, so voi
trong tai, t6 tung toa an it
linh hoat hon — ngay ca khi
cac bén ddng ¥ bo tranh luan
miéng cling khong duogc, toa
van phai tuan thil trinh ty xét
héi, tranh luin theo luat

dinh.
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van truc tiép 1a mot phan quan
trong trong nhitng vy tranh
chap co6 chirng ctr phirc tap (nhur
trong IBA Rules).

dung day du phuong thirc
thim van chéo va phién xét

hoi tryc tiép khi can thiét.

Cac yéu to cua chirng cir

9.1

Admissibility (Kha ning chip nhén ciia chirng ctr)

Mic du khong c6 dinh nghia mot cach rd rang trong ca IBA Rules, Prague Rules, CIETAC Guidelines, BLTTDS, song c6 thé hiéu tir cai

tén cta yéu t6 ndy rang Admissibility chi nhimng diéu kién dé mét tai liéu, ching ctr dugc HDTT/Tda 4n xem xét.

Admissibility 1a mot khai niém rong khi danh gia chimg ctr, bao ham ca cac yéu té vé hinh thire chimg ctr va ndi dung cta chimg ci.

Admissib
ility

IBA Rules khong quy dinh cu
thé cac diéu kién chung cu
dugc chap nhan (Admissible)
ma quy dinh vé nhiing truong
hop ma HPTT c6 thé khong

Prague Rules khong quy dinh
cac diéu kién dé mot ching ctr
dugc coi 1a dwgc chap nhan
(admissible), dong thoi ciing

khong quy dinh cac truong hop

CIETAC Guidelines dua ra
cac truong hop ching cu
khong dugc chép nhan tai

Didu 19°°, bao gom:

BLDS khong quy dinh vé
kha ning chip nhan cia
chimg cir. V& nguyén tic, dé
mot tai liu, su vat duoc coi

1a chiing cur thi tai li¢u, su vat

35 Nguyén van Piéu 19 CIETAC Guidelines:

Article 19 Inadmissibility

19.1 The Tribunal may, pursuant to rules on the privilege it considers appropriate, decide not to admit certain evidence, particularly evidence related to legal advice between

a lawyer and his/her client and evidence related to settlement negotiations between the parties.

19.2 Evidence adduced and information disclosed only in the course of mediation proceedings shall not be admissible in the arbitration, and shall not be permitted to form the

basis for the arbitral award.
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chap nhan chimg cr d6. Cac
Diéu quy dinh vé trudng hop
chimg ctr co thé khong duoc

chép nhan bao gdm:

Diéu 9.2 quy dinh 6 trudong
hop HPTT sé khong chip

nhén chirng cr nhu sau:

(a) chting ctr khong lién quan
hoic khong quan trong d6i
v6i két qua vu tranh chap

(b) tré ngai phap ly hoac dac
quyén theo luat, quy tic ap
dung

nao HPTT c6 thé loai trir mot
chung cu.

Tuy nhién, d6i voi 101 khai nhan
ching, Diéu 53 quy dinh
HDTT c6 quyén khong tham
van nhan chung tai phién xur
néu thdy rang nhan chimg do6
khong lién quan, khong trong
yéu, gdy ra ganh ning khong
hop 1y, bi tring 13p hoic bat ky
1y do nao khac khong can thiét
cho viéc giai quyét vu tranh
chap®. Ngoai ra, tai phién xir,
HDTT c¢6 quyén khéng cho

phép céc cau hoi khong lién

1. Chimg ct lién quan dén
dac quyén, dac biét la chung
ctr lién quan dén tu van phap
ly gitra luat su va khach
hang, cling nhu chung cu
lién quan dén cac cudc dam
phén thuong lugng gitra cac

bén.

2. Chtng cur va thong tin chi
dugc tiét 16 trong qua trinh
hoa giai

CIETAC Guidelines ciing c6
quy dinh twong duong va cé
thé 1a hoc héi tir Diéu 9.2
IBA Rules, theo d6, Diéu 7.3

do da phai trai qua qua trinh
thu thap theo trinh ty, thu tuc
cua BLTTDS va dugc Toa an
st dung (Piéu 93 BLTTDS)

32 Pjéu 5.3 Prague Rules

Article 5 Fact Witnesses

[..]

quy dinh:

5.3. The arbitral tribunal may decide that a certain witness should not be called for examination during the hearing, either before or after a witness statement has been submitted,

in particular if it considers the testimony of such a witness to be irrelevant, immaterial, unreasonably burdensome, duplicative or for any other reasons not necessary for the

resolution of the dispute.
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(c) viéc cung cip chung clr | quan, thira, khong trong yéu | CIETAC Guidelines quy
tao ra ganh ning qua muc dén két qua vy tranh chap™. dinh HDTT c6 thé khong
(d) t3i lidu dwoc chimg minh | Tém lai, ¢6 thé dwoc hidu 13 | hap nhdn yéu cau thu thap

12 d3 bi mat hodc bi huy hoai | HDTT cé tham quyén rat rong ching cir cia mot bén néu

. . . .~ . | TO1 vao cac truong hop sau:
() vi 1y do bao mat va su chu dong 16n trong viéc
chap nhan hay khong chdp nhan | (1) tai liéu duoc yéu cau
(f) vi ly do chinh tri ) , ; . o .
mot ching ct trong Prague | khong du lién quan va trong
(g) nhing can nhic vé tinh Rules, dung theo tinh than cia | yéu

kinh t€ 0 tung, tinh twong Bo quy tic nay. Ngoai ra, Didu
xtmg, cong bing hodc binh | 2 4(b) con quy dinh r5 ring

dang cua cac Bén HDTT c6 quyén trao doi voi

(2) viéc cung cap tai liéu co
thé dan t&i viée vi pham luat
ap dung va dao dic nghé
Pidu 9.3 quy dinh HDTT c6 | cac bén vé loai chimg cir ma nghiép

quyén loai trir ching ct duoc HDTT cho 1a phu hop dé cac

thu thap mot cach bat hop bén chimg minh quan diém cua

33 Piéu 5.9 Prague Rules quy dinh:
Article 5 Fact Witnesses

[..]

5.9. At the hearing, the examination of any fact witness shall be conducted under the direction and control of the arbitral tribunal. The arbitral tribunal can reject a question
posed to the witness if the arbitral tribunal considers it to be irrelevant, redundant, not material to the outcome of the case or for other reasons. After having heard the parties,
the arbitral tribunal may also impose other restrictions, including setting the order of examination of the witnesses, time limits for examination or types of questions to be

allowed or hold witness conferences, as it deems appropriate.
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phap. Panh gia vé tinh bat | minh d6i véi cac su kién (facts) | (3) viéc cung cap chimg cir
hop phép cua chimg ctr s& phu | con tranh chdp®*. Theo tac gia, | tao ra ganh niang khong hop
thudc vao luat ap dung?'. day ciing c6 thé dugc hiéu 1a | Iy cho bén dugc yéu ciu
mot can cr ngam dinh HDTT s€ (4) tai liéu khong do bén bj
duavaodé danh gidxemconén | . x ¢ a1
yéu cau nam gitt, s& hiu,
chap nhan mot chimg cir hay kiém soat, hodc di bi méat

khong. hodc bi huy hoai

(5) viéc cung cép chimg cir
¢6 thé vi pham bi mat qudc
gia, bi mat kinh doanh hoac

bi mat cong ngh¢

31 Chu giai coa IBA vé “Evidence Obtained Illegally”, IBA Task force for the revision of the IBA rules on the taking of evidence in international arbitration / consolidated

amendments (2021), tr.30, https://www.ibanet.org/MediaHandler?id=4F797338-693E-47C7-A92A-1509790ECC9D

34 Pidu 2.4(b) Prague Rules quy dinh nhu sau:

Article 2. Proactive Role of the Arbitral Tribunal

[...]

2.4. The arbitral tribunal may at the case management conference

or at any later stage of the arbitration, if it deems it appropriate, indicate to the parties:

[..]

b. with regard to the disputed facts — the type(s) of evidence the arbitral tribunal would consider to be appropriate to prove the parties’respective positions;
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(6) nhitng can nhic vé tinh
kinh té, cong bang hodc binh

dang cua cac Bén

Ngoai ra, Diéu 20 ciing quy
dinh HDTT ciing c¢6 quyén
chap nhan hozc khong chap
nhan mdt tai li€u dang bi
tranh chip ma khong c6 ban
g6c’%; Piéu 5.1 quy dinh
HDTT c6 thé khong chap
nhan ching ct ndp sau thoi

han dugc quy dinh?’.

36 Nguyén van Didu 20 CIETAC Guidelines:
Article 20 Documents without Originals

For disputed documents in respect of which there is no original, the Tribunal may, taking into account other evidence, the parties’ submissions and the circumstances of the

entire case, determine whether or not to admit such evidence.
37 Pidu 5.1 CIETAC Guidelines quy dinh:
Article 5 Time Period for the Submission of Evidence

5.1 The Tribunal may fix a reasonable time for the parties to submit evidence, or schedule the submission of evidence into separate phases [...] The Tribunal shall

be entitled to refuse to admit evidence submitted after the expiry of the stipulated time period. [...]
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9.2

Relevance and Materiality (Sw lién quan va Tinh trong yéu ciia chirng cir)

Su lién quan va tinh trong yéu cua chung ctr 1a cadc mat vé ndi dung cia ching ctr. Nhu da dé€ cédp phia trén, trong boi canh xem xét vé

chimg ctr tai IBA Rules, Prague Rules, CIETAC Guidelines, BLTTDS, 2 yéu té nay duoc coi 1a cic thanh té thugc pham tri Admissibility

da phan tich phia trén.

Relevanc
e and

Materiali

ty

IBA Rules khong dinh nghia
cu thé thé nao 1a “lién quan”
va “trong yéu”, ciing khong
dua ra céc tiéu chi cu thé dé
danh gid sy “lién quan” va
“trong yéu” ctia ching ct.

Thay vao d6, B6 quy tic dé
nghia vu chting minh va tham
quyén danh gia vao cac bén

tranh chap va HDTT.

Tuong tu IBA Rules, Prague
Rules ciing khong dua ra tiéu
chi cu thé dé danh gia su lién
quan va trong yéu cua ching
ctr, diéu nay phu thudc hoan

toan vao danh gia cia HDTT.

Tuy nhién, sy lién quan va tinh
trong yéu dugc hiéu 1a nhiing
yéu cau bat budc cta chung cur,

qua céc quy dinh sau:

CIETAC Guidelines ciling
khong dua ra dinh nghia va
céc tiéu chi cu thé dé danh
gia sy lién quan va trong yéu
cua chung ct. Tuy nhién,
cling giéng nhu IBA Rules
va Prague Rules, sy lién
quan va tinh trong yéu 1a mot
trong nhimng diéu kién dé
mot yéu cau thu thap bang
ching cia mot bén duogc

chap thuan*'.

BLTTDS khong quy dinh ro
vé su lién quan va trong yéu
ctia chtng ctr. Nhu di dé cap
phia trén, Toa an la co quan
c¢6 tham quyén danh gia mot
tai li€u, su vat c6 duoc coi la
“chung ct” hay khong. Nhu
vay, c6 thé hiéu rang, trong
qua trinh d6, Toa an da xem
xét va chap nhan nhiing tai
li¢u ma toa cho la lién quan”

va co gid tri chimg minh doi

41 Piéu 7.1 CIETAC Guidelines quy dinh:

Article 7 Request to Produce
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Cu thé, theo Diéu 3.3, mot
trong nhitng diéu kién quan
trong dé mot yéu cau thu thap
cu

ching (Request to

Produce) duoc chap nhan 1a

Piéu 4.5(a) quy dinh mot bén
¢6 thé yéu cau HDTT yéu ciu
bén kia cung cip chimg ct, va
chirng ctir d6 phai lién quan va

trong yéu doi voi két qua vu

Va ciing twong tu Diéu
9.2(a) IBA Rules, CIETAC
Guidelines cung quy dinh rd
rang sy lién quan va tinh

trong yéu la mot can cu dé

véi vu 4n (Pidu 108.2
BLTTDS quy dinh Toa an
khi danh gia chung ctr phai
“khang dinh tinh hop phdp,

tinh lién quan, gia tri chung

bén yéu cau phai chimg minh | tranh chap™. HDTT quyét dinh co chip | minh ciia tieng chitng cir”).

7.1 A party may request the Tribunal to order the other party to produce a specific document or a narrow and specific category of documents (“request to produce”). The
requesting party shall state the reasons for its request, identify in sufficient detail the requested document(s), and explain the relevance and materiality of the requested
document(s). The Tribunal shall invite the other party to comment on the request to produce. Where the other party does not object to the request to produce, the relevant

document(s) shall be produced in accordance with the request to produce. Where the other party objects, the tribunal shall decide whether or not to grant the request to produce.
39 Piéu 4.5 Prague Rules quy dinh:

Article 4 Documentary Evidence

[-]

4.5. Subject to Articles 4.2—4.4, a party may request the arbitral

tribunal to order another party to produce a specific document

which:

a. is relevant and material to the outcome of the case;

b. is not in the public domain; and
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dugc ching ca d6 la “lién
quan dén vy viéc” va “co tinh
trong yéu doi voi két qua vu

tranh chap™®.

Dé)ng thoi, nhu da dé cap tai
Muc 9.1 trén day, DPiéu 9.2(a)
quy dinh rang HDPTT sé&

khong chdp nhéan céc chimg

Piéu 5.1(c) quy dinh khi nop
don khoi kién (statement of
claim) hodc ban tu bao vé
(defence) hoidc bat ky khi nao
HDTT thdy phu hop, bén dé
phai chi rd sy lién quan va tinh
trong yéu cua 10i khai nhan

chimg d6i véi két qua vu viéc?.

nhan mot chung cu hay
khong (Diéu 7.3(1) CIETAC
Guidelines nhu dé cap tai

Muc 9.1 phia trén)

c. is in the possession of another party or within its power or control.

38

Article 3 Documents

[..]

biéu 3.3

3. A Request to Produce shall contain:

[...]

IBA

Rules quy

(b) a statement as to how the Documents requested are relevant to the case and material to its outcome; [...]

40 Piéu 5.1 Prague Rules quy dinh:

Article 5. Fact Witnesses

dinh:

5.1. When filing a statement of claim or defence, or at any other stage of the arbitration which the arbitral tribunal considers appropriate, a party shall identify:

a. each fact witness (if any), on whose testimony the party intends to rely in support of its position;

b. the factual circumstances on which the respective fact witness intends to testify, and
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ctr “khong dii lién quan dén vy | Vanhu da phén tich tai Muc 9.1
viée hodc quan trong doi véi | phia trén, néu HDTT thiy nhan
két giia vu tranh chdp”. ching d6 khong lién quan va
Nhu viy, co thé hiéu viéc trong yéu, HDTT c6 quyen
danh gia thé nao 1a lién quan khong trigu tdp nhan chimg d¢
tham van tai phién xu (biéu

5.9)

va trong yéu phu thudc vao
mdi bén va HPTT. Tac gia
dua ra cach hiéu chung cua

cac yéu t0 nay nhu sau:

— Relevance to the case:
ching ctr phai lién quan
dén vu vige, tic 1a lién
quan va co gia tri chung
minh d6i véi mot su kién
(fact) dang c6 tranh chip
hoic mot van dé phap 1y
(matter) dang c6 tranh

chap;

¢. the relevance and materiality of the testimony for the outcome of the case.
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— Material to its outcome:
ching cur phai quan trong
d6i véi van dé/su kién
dang can duoc chimg minh
(ma néu khéng c6 ching
cu do thi viéc ching minh
s€ khong dat dugc hodc

kho khan hon)

9.3 | Weight of evidence (Trong lwgng ctia chirng cir)

Trong lugng cta chimg cir ¢6 thé duoc hiéu 1a do tin cdy, thuyét phuc cta ching ctr, duge quyét dinh boi anh hudng ciia ching cr trong
viéc thuyét phuc HDTT#.

Khéng c¢6 mot quy dinh cu thé hay nhitng tiéu chi rd rang dé danh gia trong luong ctia chiing ¢ trong ca 4 vin ban nay. Theo ¥ kién cua
Tac gia, “trong lugng cta chimg ¢ 1a su danh gia tong hop cia HDTT/Toa an sau khi xem xét cac yéu td phia trén va do d6, c6 mdi quan

hé chat ché véi cac yéu to cua kha nang dugc chap nhin cia chung ctr, sy lién quan va tinh trong yéu cua chiing cu.

42 Cach hiéu dugc tham khéo tur website

https://www.law.cornell.edu/wex/weight of evidence#:~:text=The%20weight%200f%20evidence%20refers,belief%2C%20rather%20than%20by%20mathemati

33


https://www.law.cornell.edu/wex/weight_of_evidence#:~:text=The%20weight%20of%20evidence%20refers,belief%2C%20rather%20than%20by%20mathematics
https://www.law.cornell.edu/wex/weight_of_evidence#:~:text=The%20weight%20of%20evidence%20refers,belief%2C%20rather%20than%20by%20mathematics

3. Pé xuét ddi véi VIAC ciing nhu cdc té chire trong tai Viét nam

Qua bang so sanh trén co thé thiy, IBA Rules dua ra mot khung chuidn muyc lai ghép gitra
thong 16 common law va civil law nhung van gan hon véi van hoa thong ludt, trong khi d6 Prague
Rules phan anh quan diém civil law, d& cao vai trd chu dong cia HDTT va tiét giam téi da cac tha
tuc ton kém thoi gian nhu discovery hay cross-examination kéo dai, tuy nhién Prague Rules ciing
vap phai mot s6 ¥ kién phan ddi rang co thé han ché quyén dugc trinh bay chimg cir ciia cac bén
(do phu thudce nhiéu vao quyét dinh HDTT). CIETAC Guidelines 1a mot vi du cta viéc ndi luat
hoa khéo 1é0: dya trén IBA nhung hiéu chinh cho phu hop vian hoa t6 tung Trung Qudc, bd sung
cac quy tic vé nghia vu chting minh, tiéu chuin chimg minh, va hoa nhap véi hé thong phap luat
Trung Quéc (nhu viée két hop giira tinh chii dong cia HDTT nhu Toa an, dong thoi dé cac Bén
chu dong va co day du co hoi thuc hién cac quyén tb tung vé chimg cir). Nhung mot diém chung
c6 thé thay rd 1a ca 3 vi du trén déu thé hién thim quyén linh hoat va twong d6i rong rii cia HDTT
trong viéc danh gia va quan 1y ching ct, qua d6 HDTT c6 thé diéu hanh t tung mot cach hiéu

qua hon.

Nhing so sanh trén 14 co so hitu ich ¢é VIAC can nhéc khi xay dung bd quy tac ching cir
clia riéng minh, sao cho vira phit hop vé6i khung phap luat Viét Nam, vira tiép thu dugc thong 18
t6t qudc té, lai phit hop véi théi quen va van hoa té tung & Viét Nam (von chiu anh hudng civil

law). Duéi day 1a mot s6 dé xuét dinh huéng cho VIAC ciing nhu cac t6 chirc trong tai Viét nam.
3.1. Thoéa thuin trong PO1 (standard form)

Budc dau, VIAC c6 thé dua ra nhitng form mau nhu PO1, trong d6 ghi nhan viéc cac bén
thoa thuédn ap dung IBA Rules nhu mdt luat mém. Viéc nay s€ giam thiéu rui ro mot bén yéu cu
hiy phan quyét trong tai v6i Iy do Hoi dong Trong tai tu v ap dung luat khong ton trong su thoa
thuén ciia cac bén. Puong nhién, khi sir dung mau PO1 cta VIAC, cac bén co thé khong ap dung
IBA Rules néu thiy khong phu hop. Vé viéc ap dung IBA Rules, trong vu tranh chip trong tai vé
bdi thuong thiét hai ngoai hop dong giira Tap doan CK (Nguyén don) va Cong ty TNHH LP va
Cong ty C6 phan Vat tu hang hai H.P.C (Bi don), Bi don da yéu cau hiy phan quyét trong tai .
Mot trong nhiing cin cir ma Bi don dua ra dé yéu cau huy phan quyét 1a “PQTT vi pham nguyén
tac ton trong su thod thudn cta cac bén. Theo cac ban tu bdo v¢ cua Nguyén don va Bi don thi hai

bén di dong ¥ lya chon Quy tic cua Hiép hoi Luat su Qudc té vé danh gia chimg ctr trong trong
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tai Qudc té nam 2010 (IBA Rules) khi Quy tic t6 tung ctia QT va Luét Trong tai Thuong mai nim
2010 khéng quy dinh vé van dé nay. Tuy nhién phan quyét trong tai khong 4p dung IBA Rules ma
chi ap dung phép luat Viét Nam va quy tic t6 tung cia VIAC dé giai quyét tranh chip”. Tai Quyét
dinh s6 1420/2019/QD-PQTT ngay 16/10/2019 ctia Toa 4n Nhan dan Thanh phé Hd Chi Minh giai
quyét don yéu cau cua Bi don, Toa an di nhan dinh nhu sau: “Héi dong phién hop xét thay, tai ban
tir bdo vé ciia Nguyén don da diea ra dé nghi Hoi dong trong tdi dp dung quy tdc IBA. Phia Bi don
ciing dé nghi HPTT c6 thé dp dung quy tdc IBA vé thu thdp va ddanh gid chimg cir tuy theo quyét
dinh ciia Hi dong trong tai néu Hoi dong trong tdi xét thdy, véi cdc thay doi can thiét, la cé thé
dp dung. Nhuw vy, y kién dé nghi ciia Bi don doi véi HPTT vé viéc dap dung quy tac IBA chi la “c6
thé” chir chira khang dinh nén khéong hinh thanh mot thod thudn méi gitta nguyén don va bi don
vé liwa chon quy tac IBA nhw Bi don trinh bay. Do d6, HPTT da quyét dinh dp dung phdp ludt Viét
Nam va quy tdc té tung ciia QT la hoan toan phit hop véi sw thod thudn ciia Nguyén don va Bi don
tai Piéu 3 trong thod thudn ngay 16/5/2017. Vi vdy, Iy do néu trén cia Bi don dé yéu cau huy phan

quyét la khéng cé can cir @é chap thudn™®.

Nhu véy, c6 thé hiéu rang Toa an s& cong nhan viéc 4p dung IBA Rules khi cac bén co thoa
thuan rd rang vé viéc ap dung IBA Rules nhu 1a mot luat mém. Do d6, hoan toan c6 thé tan dung
diém nay va khuyén khich cac bén va HDTT sir dung IBA Rules trong qué trinh giai quyét tranh
chap dé danh gia chimg cir.

3.2.  Quy dinh vé thim quyén danh gia chirng cir ciia HPTT trong Quy tic VIAC

Pay 1a viéc VIAC c6 thé thuc hién trong 1an sira d6i Quy tic VIAC t6i. Cu thé, nén hoc hoi
cac bd quy tac khac (UNCITRAL, SIAC*, HKIAC?®..)) dé quy dinh mdt diéu khoan tuong tu
nhu: “Hpi dong Trong tai ¢6 quyén quyét dinh vé tinh chdp nhdn dwoc, tinh lién quan, tinh quan

trong va trong lwong ciia moi chitng cir”’. Viéc quy dinh minh thi thim quyén nay trong Quy tic

$ Quyét dinh sb 1420/2019/QD-PQTT ngay 16/10/2019 ctua Toa an Nhan dan Thanh phé HO Chi Minh xem tai

https://congbobanan.toaan.gov.vn/2ta477440t1cvn/chi-tiet-ban-an

# Nguyén vin Piéu 32.3 Quy tic SIAC 2025: “The Tribunal shall determine the admissibility, relevance, materiality, and weight of

all evidence. The Tribunal is not required to apply the rules of evidence of any applicable law in making such a determination.”

45 Nguyén vin Diéu 22.2 Quy tic HKIAC 2024: “The arbitral tribunal shall determine the admissibility, relevance, materiality and

weight of the evidence, including whether to apply strict rules of evidence.”
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VIAC sé lap duoc khoang trong phap Iy ma LTTTM 2010 bo ngo, dong thoi tao ra su chic chin
hon cho phan quyét trong tai dé giam thiéu nhitng 1y do huy PQTT dwa vao chimg ct. Tuy nhién,
néu chi ding lai & quy dinh nhu vy e 1a chwa ddy du, boi didu ndy méi chi tao can ctr cho thim
quyén danh gia ching ctr cia HDTT, ma chua dua ra mot chudn muyc xem viéc danh gia s& duoc
thuc hién nhu thé nao, can danh gia nhtrng khia canh gi, v.v. Do do, c6 thé két hop viéc quy dinh
khai quat nhu vay tai Quy tic td tung, song song v6i viée ban hanh mot Huéng dan (Guidelines) /
Luu ¥ thue hanh (Practice Note) dién giai quy tic trong tai dé cac bén va HDTT thuén tién trong

viéc ap dung*®.
3.3.  Ban hanh Bd quy tic Chirng cir ciia VIAC va quy dinh co ché opt-out linh hoat

Vé lau dai, tuong tu CIETAC, VIAC co thé soan thao mot bo quy téc ching ctr chi tiét dé
hudng dan cho cac bén va HDTT trong moi van dé vé ching ci.

Duya trén nghién ciru vé IBA Rules, Prague Rules, CIETAC Guidelines va phu hop véi thuc
tién t6 tung & Viét Nam, VIAC c6 thé can nhac cac ndi dung chinh sau day trong Bo quy tic ching

cu:
1) Thu thdp chirng cww (Document production)

— bicu kién do1 véi cac yéu cau thu thap chimg ctr cia mot bén: Co6 thé tham khao Diéu 3.3
dé quy dinh ve viéc bén c6 yéu cau phai mo t4 tai liéu yéu cau, ching minh sy lién quan

va tinh trong yéu, chirng minh minh khong nam gitt chung cu, v.v.
— Céc can ctr dé bén bi yéu cau phan doi yéu cau thu thap ching ctr.

- Tham quyén cia HDTT: Quyét dinh chap nhan hodc khong chap nhan yéu cau thu thap
chtng ctr; Quyét dinh cach thirc, thoi han thu thap ching ctr sau khi tham van y kién cac

bén (cach thirc bao gdm cac van dé nhu qua trinh thu thap ching cir 13 ban cimg hay ban

4 Mot s6 tO chirc trong tai ban hanh cic Practice Note dé giai thich, huéng dan cho quy tic trong tai nhu SIAC:

https://siac.org.sg/arbitration-siac-practice-notes, HKIAC: https://www.hkiac.org/arbitration/rules-practice-

notes/practice-notes.
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2)

3)

4)

mém, cé st dung Redfern Schedule*’ hay khong, mdi bén c6 bao nhiéu vong néu y kién,

V.V.)

Ngwoi lam churng (Fact witness)

Quy dinh v& quyén moi ngudi lam chimg cua cac bén

Quy dinh d6i v6i ban 11 khai ngudi 1am chimg (witness statement): Hinh thirc, ni dung,vv.

Quyén ciia HDTT: triéu tip nguoi 1am ching dé thim vén trong hearing, khong xem xét
161 khai ctia ngudi 1am chimg trong mot s6 trudong hop (vi du: khong lién quan, khong trong

yéu, ban 10i khai khong dting quy dinh vé hinh thirc, ndi dung, v.v)
Chuyén gia (Expert)

Quy dinh vé chuyén gia do cac bén chi dinh (Party-appointed expert) va chuyén gia cho
HDTT chi dinh (Tribunal-appointed expert)

Quy dinh vé Bao cdo chuyén gia (expert report): Hinh thtrc (vi du: phai chimg minh ning
luc cta chuyén gia), ndi dung

Chuyén gia c6 nghia vu tham gia cac phién hop theo triéu tip cia HDTT dé HDTT va céac
bén tham vén; thuyét minh vé béo cdo néu c6 yéu cau, v.v.

Danh gia chirng cuwr (Assessment of evidence)

HDTT c6 thim quyén quyét dinh kha ning duoc chap nhan, su lién quan, tinh trong yéu,
trong luong cuia chung ctr.

Khi dénh gia kha ning dugc chap nhan cta ching ct, HDTT xem xét bao gdm nhung
khong gidi han cac yéu t6 sau: Hinh thirc ctia chimg ¢t (c6 ddu hiéu gia mao khong, c6
duogc 1ap bang ngdn ngir trong tai khong, v.v.), trinh ty, thu tuc thu thap va ndp chimg ct
(c6 hop phap khong, co6 dung thoi han ndp khong, v.v.)

Khi d4nh gia sy lién quan cta chung ctr, HDTT xem xét bao gdm nhung khong gidi han

cac yéu t6 sau: Chung cir ¢6 lién quan dén sy kién (fact) dang duoc xem xét trong vu tranh

47

Miu Redfern Schedule sir dung cho qud trinh yéu ciu va cung cip ching ci cia PCA:

https://pcacases.com/web/sendAttach/12168
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5

6)

chap khong va do6 c6 phai su kién dang tranh chap hay khong (disputed fact); ching ctr ¢6

lién quan dén van dé phap 1y (legal issue) ndo trong vu tranh chap khong.

Khi danh gia tinh trong yéu ctia chung cir, HDTT xem xét bao gdm nhung khong gidi han
cac yéu té sau: Tam anh hudng cta chimg ctr d6i v6i két qua cta vu viée hodc dbi véi qua
trinh giai quyét tranh chdp (néu khong c¢6 chimg cir d6 thi két qua vu tranh chip c6 thay
d6i khong hodc qua trinh giai quyét tranh chap cia HDTT c6 bi can tré khong).

Khi danh gia trong luong cua ching ctr, HDTT xem xét tat ca cac yéu td lién quan cia
ching cu.

Cic chirng cir khéng dwoc chip nhan (Inadmissibility)

Quy dinh vé cac trudng hop HPTT c6 thé khong chap nhan chimg ct: Tham khao Diéu
9.2 IBA Rules, Diéu 19 CIETAC Guidelines, theo d6 mot sd truong hop ching ctr c6 thé
khong duge chip nhan bao gém: khong lién quan hoic khong trong yéu, tré ngai phap 1y
hodc ddc quyén, tao ra ganh niang qua mirc, mat hoic bi pha huay, Iy do bao mat hodc chinh

tri, cAn nhic dén tinh hiéu qua va cong bﬁng cua qua trinh td tung.

Phién hop xem xét chirng cw (Evidentiary hearing)

Thoti gian, dia diém, hinh thuc, ching cur dugc mang ra ddi chiéu tai phién xu: Do HDTT
quyét dinh sau khi tham vén ¥ kién cac bén.

Céc bén c6 quyén trinh bay 10i khai cta nguoi lam chimg va bao cdo chuyén gia do minh
tri¢u tap.

Chuyén gia do HDTT chi dinh trinh bay két qua bao céo chuyén gia.

HDTT va cac bén c6 quyén tham van nguoi 1am chimg, chuyén gia (cross-examination; re-
examination). Cach thirc tién hanh cy thé theo thong nhat gitta HDTT va céc bén trudc khi

phién hop dién ra*®.

4 Hudng dan CIArb vé Phién hop thim van dong thoi nhan chimg (2019), ban dich ciia ADR Vietnam Chambers:
https://www.academia.edu/125929191/H%C6%AF%E1%BB%IANG_D%E1%BA%AAN_C%E1%BB%A6A_CIA

tb_V%E1%BB%80_PHI%C3%8AN_H%E1%BB%8CP_TH%E1%BA%AM_V%E1%BA%A4N_%C4%90%E1

%BB%92NG_TH%E1%BB%9CI NH%C3%82N_CH%E1%BB%A8NG WITNESS CONFERENCING N%C4
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https://www.academia.edu/125929191/H%C6%AF%E1%BB%9ANG_D%E1%BA%AAN_C%E1%BB%A6A_CIArb_V%E1%BB%80_PHI%C3%8AN_H%E1%BB%8CP_TH%E1%BA%A8M_V%E1%BA%A4N_%C4%90%E1%BB%92NG_TH%E1%BB%9CI_NH%C3%82N_CH%E1%BB%A8NG_WITNESS_CONFERENCING_N%C4%82M_2019?fbclid=IwY2xjawMbVWpleHRuA2FlbQIxMABicmlkETFpbjRJbHJTY3RnZHJSUkdGAR6nX0MxtELvWzfytDd54A_mS-SW7MwFxZvBzo04LTpJLA5EA0B50hmFdrwwMA_aem_b1C9ENYKbcWB9RbDkNyinQ

7) Ché tdi va suy dodn bit lpi

- Quy dinh cac ché tai HDTT c6 thé 4p dung trong cc trudng hop mot bén khong ndp, ndp
khong dung/khong du, ndp sai thoi han duoc quy dinh: Phan bd chi phi cho bén c6 hanh vi
anh huong dén qua trinh t6 tung nhu ndp chimg cir mudén ma khong cé 1y do chinh dang,

cb tinh kéo dai viéc ndp ching cir (tham khao Diéu 11 Prague Rules*’); suy doan bét loicho

%82M_2019?bclid=IwY2xjawMbV WpleHRuA2FIbOQIxMABicmlkETFpbjRIbHJTY3RnZHJSUkdGAR6nX0Mxt
ELvWzfytDd54A_ mS-SW7MwFxZvBzo04LTpJLASEAOBSOhmFdrwwMA aem b1CIENYKbcWBI9RbDkNyinQ

Vin ban gc: https://www.ciarb.org/media/c54lce1z/13-witness-conferencing-april-2019.pdf

4 Piéu 11 Prague Rules quy dinh:
Article 11. Allocation of Costs

When deciding on the allocation of costs in an award, the arbitral tribunal may take into account the parties’ conduct
during the arbitral proceedings, including their co-operation and assistance (or the lack thereof) in conducting the

proceedings in a cost-efficient and expeditious manner.
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https://www.ciarb.org/media/c54lce1z/13-witness-conferencing-april-2019.pdf

bén khéng tuan tht nhitng chi thi cia HDTT (tham khao Piéu 10 Prague Rules®; Diéu 9.6
va biéu 9.7 IBA Rules’!, Diéu 23 CIETAC Guidelines?).

4
A 66

V& cach thirc ap dung: C6 2 su lua chon cho viée ap dung bd quy tic nay: (1) co ché “opt-
in” — tirc 12 Bo quy tic chimg cr chi 4p dung néu cac bén ¢ su thoa thuan; (2) co ché “opt-out” —
tirc 1a HDTT c6 quyén duong nhién ap dung B quy tic ching ct, trir khi cac bén thoa thuan khac,
tuong tu quy dinh tai Diéu 41.4 Quy tic trong tai CIETAC 2024%. C4 hai phuong an déu ¢ vu —

5050 Hidy 10 Prague Rules quy dinh:
Article 10. Adverse Inference

If a party does not comply with the arbitral tribunal’s order(s) or instruction(s), without justifiable grounds, the
arbitral tribunal may draw, where it considers appropriate, an adverse inference with regard to such party s respective

case or issue.

51 Piéu 9 IBA Rules quy dinh:

[...]

Article 9 Admissibility and Assessment of Evidence

6. If a Party fails without satisfactory explanation to produce any Document requested in a Request to Produce to
which it has not objected in due time or fails to produce any Document ordered to be produced by the Arbitral Tribunal,

the Arbitral Tribunal may infer that such document would be adverse to the interests of that Party.

7. If a Party fails without satisfactory explanation to make available any other relevant evidence, including testimony,
sought by one Party to which the Party to whom the request was addressed has not objected in due time or fails to
make available any evidence, including testimony, ordered by the Arbitral Tribunal to be produced, the Arbitral

Tribunal may infer that such evidence would be adverse to the interests of that Party.
52 Piéu 23 CIETAC Guidelines quy dinh:
Article 23 Adverse Inferences

Where a party refuses, without justifiable reasons, to produce the document(s) pursuant to a request to produce
granted or directly ordered by the Tribunal, the Tribunal may draw adverse inferences against the party refusing to

produce the document(s).
53 Piédu 41.4 Quy tic trong tai CIETAC:
Article 41 Evidence

[..]
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nhuoc riéng. Opt-in ban dau it rai ro hon nhung dat d6 nhit quan thap (vi tinh tu nguyén); nguoc
lai, opt-out mang lai nhit quan t6i da nhung c6 thé phat sinh nhiéu van dé va vap phai sy phan dbi,
dic biét trong thoi gian dau. Xét bbi canh Viét Nam — noi cong dong trong tai va luat su khong
phai ai cling c6 nhiéu kinh nghiém véi viéc ap dung cac luat mém nhu IBA Rules, ¢ thé can nhéc
khoi dau bang co ché opt-in kém tai liéu hudng dan (practice note) dé lam quen, dong thoi theo
ddi phan hoi dé diéu chinh cac quy dinh néu can thiét. Sau khi di c6 du kinh nghiém va su chip
nhan, VIAC c6 thé chuyén din sang opt-out bit budc trong Quy tic ciia minh vé 1au dai. Cach tiép
can tirng budc nay vira thé hién su than trong ban dAu, vira hudng téi viée ap dung rong rai B quy
tac Chung cir, gitip cac bén chii dong nam khung thu tuc va giam thiéu bat ngd, tir 46 nang cao sy

6n dinh va minh bach cho hoat dong trong tai.

3.4. Hinh thirc ban hanh va trién khai: két hop linh hoat giira quy tic chinh thirc va huéng

din mém (Commentary/Practice note)

VIAC c6 thé can nhéc hai bude: trude mat, stra Quy tic VIAC dé c6 diéu khoan chung vé
thim quyén danh gia ching cir cia HDTT va vién dan téi Huéng dan chimg cir s& ban hanh (Vi
du: Practice Note on the use of evidence), trong d6 hudng dan cac ndi dung nhu qua trinh tién
hanh thu thidp ching cu (document production), cic mat cia ching cdt HDTT s& xem xét
(admissibility, relevance, materiality, weight of evidence). Song song, can soan thao Bo quy tic
Chimg ctr chi tiét. Néu chua thé xay dung thanh b quy tic riéng, VIAC c6 thé can nhéc ban hanh
tam thoi dudi dang “Practice Note” va khuyén khich HDTT cuing cic bén dan chiéu ap dung. Tuy
nhién, vé lau dai, nén nang cap thanh quy tic va quy dinh theo co ché opt-out trong Quy tic trong

tai VIAC dé tang tinh rang budc va thong nhat gibng nhu CIETAC di lam.

Két ludn

Tac gia cho rang, viéc xay dung Bo Quy tic Chimg cir hodc téi thiéu 12 quy dinh vé tham
quyén danh gia ching cir cia HPTT 1a diéu can thiét nham khic phuc khoang tréng phap 1y hién
nay va nang cao tinh minh bach, hi€u qué trong tb tung trong tai tai Viét Nam. Qua phan tich so

sanh cac bd quy tic va hudng dan qudc té (IBA Rules, Prague Rules, CIETAC Guidelines), c6 thé

Unless otherwise agreed by the parties, the arbitral tribunal may decide to apply in whole or in part the CIETAC
Guidelines on Evidence (“Guidelines on Evidence”) to hear the case. However, the Guidelines on Evidence do not

constitute an integral part of these Rule.
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thdy rang diém chung déu dit trong tim vao viéc trao cho Hoi dong Trong tai thAm quyén rong rai
trong quan 1y va danh gia ching ctr, ddng thoi bao dam cac bén co co hoi binh ding trong viée

trinh bay chung cu.

Ddi voi VIAC va céc td chire trong tai Vit nam, cac dé xuét cu thé bao gém: (1) trude mét
6 thé st dung PO1 chuin hoa dé ghi nhan su thoa thuan ap dung IBA Rules hoac phu luc chung
ctr kém theo, nham giam thiéu rai ro hity phan quyét va dam bao su tw nguyén cta cac bén; (i) vé
lau dai, ban hanh Bo Quy tic Chimg ctr riéng v6i co ché ap dung linh hoat (opt-in giai doan dau,
tién t6i opt-out mic dinh), (iii) ddng thoi, can két hop v6i Hudng dan thyc hanh (Practice note) dé
giai thich quy tic va huéng dan cac bén, HDTT d& dang hon trong viéc 4p dung trén thyc té, dic
biét trong giai doan d4u khi chua ban hanh bd quy tic chimg cir riéng ma méi chi quy dinh thim

quyén danh gia chimg cr cia HDTT trong quy tic t6 tung.

Viéc soan thao B Quy tac Ching cit can bao quat day da mot sd van dé chinh nhu: nguyén
tac danh gia chimg ct, quy trinh ndp va trao d6i tai liéu, quy dinh vé nhan ching va chuyén gia,
tham quyén cua Hoi déng Trong tai, co ché loai trur ching ctlr, bdo mat ching ctr dién tr va tiéu
chuan chimg minh. Mot bo quy tic ddy du, rd rang s& tao sy an tim cho cac bén, giam thiéu kha
ning phan quyét bi hity, d6ng thoi nang cao uy tin ciia VIAC ciing nhur céc to chirc trong tai Viét

nam trong khu vuc va quoc te.
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