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Phan dbi trong tai vién trong trong tai thwong mai quc té
Thue tién t6 tung trong tai qudc té va Viét Nam
Nguyén Manh Diing' va Pao Linh Chi’

Trong trong tai thwong mai qudc té, niém tin cta cac bén dbi véi trong tai vién duogc thiét
1ap dua trén co so tinh doc 1ap (independence) va suw vo tw, khach quan (impartiality) cua trong
tai vién. Vi trong tai la co ché xét xir “tu” v6i mirc d6 bao mat nhét dinh, cac bén doi khi khong
thé tu minh biét dugc toan bd quan hé nghé nghiép/ quan hé kinh té va loi ich cta trong tai vién
v6i bén kia hodc luat su, chuyén gia c6 lién quan trong vu tranh chp. Do d0, hé thdng phép luat
va quy tic t6 tung phai dong thoi giai hai bai toan: (i) bao vé tinh liém chinh té tung (integrity)
br:ing co ché phan ddi hiéu qud; (ii) tranh bi lam dung phan ddi dé tri hodn hodc “danh sap” hoi

dong trong tai.

“Phan dbi trong tai vién” (challenge of arbitrators) 1a co ché t6 tung trung tim nham bao vé
tinh doc 1ap va vo tu, khach quan cia ngudi ban hanh phan quyét; nhung doi khi lai dé bj lam dung

nhu mot chién thuat tri hodn hodc thanh lap lai Hoi dong trong tai. Nghién ctru nay tiép can dudi

! Ong Nguyén Manh Diing 14 Luat su sang lap kiém Giam déc Cong ty Luat TNHH Tu van Poc 1ap (Dzungsrt &
Associates), mot cong ty luat dugc thanh 1ap nam 2000 va dugc xép hang cao trén nhiéu bang xép hang quéc té. Ong
Diing thudc thé hé luat su throng mai dau tién ciia Viét Nam, v6i hon 30 nim kinh nghiém hanh nghé tai cac t6 chirc
hanh nghé luat su trong nudc va qudc té, ciing hon 25 nam kinh nghiém diéu hanh cong ty luat. Ong Diing ciing 1a
chuyén gia tich cuc tham gia vao hoat dong xay dung phap luat, 1a thanh vién T6 soan thao Luét Trong tai thuong mai
2010 va Nghi dinh 22/2017/ND-CP vé hoa giai thwong mai. Hién nay, 6ng Diing dugc Bo Tu phap b nhiém lam Chu
tich Trung tdm Trong tai Quéc té thude Trung tdm Tai chinh Quéc té tai Viét Nam (VIFCA).

2 Ba Pao Linh Chi 1a Tro 1y Trong tai tai ADR Vietnam Chambers, noi ba dam nhiém vai tro Tro Iy hd tro thyc hién
c4c nghién ctru trong linh vuc giai quyét tranh chip va céc linh vuc lién quan khac. Ba Chi ¢6 bang Thac si Luét vé
Giai quyét Tranh chap Quéc té va So sanh tai Truong Trong tai Qubc té, Truong Luat Queen Mary, PHTH Luén dén,
Vuong qudc Anh, noi ba tap trung hoc tap va nghién ciru vé trong tai qudc té va phuong thire giai quyét tranh chip
thay thé. Hién nay, ba dam nhiém vai tro Thu ky Hoi dong Trong tai trong cac tranh chip trong nude va quéc té, dong
thoi da ho tro gé‘ln 20 vu viéc trong tai theo cac quy téc to tung trong tai khac nhau, bao gém SIAC, KCAB va VIAC.
Kinh nghiém cuta ba trai rong trén nhiéu linh vye, bao gém xay dung, nang luwong, mua ban va sap nhap, bao hiém va

mua ban hang hoa.

Trong qua trinh nghién ctru, cic Tac gia giri 10i cam on dén Thuc tap sinh Nguyén Thi Kim Anh ciia ADR Vietnam

Chambers da hd trg viéc tim hiéu cac thong tin lién quan.



goc d6 qudc té nhung gan truc tiép v6i khung phap 1y va thuc hanh tai Viét Nam thong qua so
sanh tiéu chuan, thi tuc phan ddi trong tai vién dé tir d6 dua ra mot “mau s6 chung” vé cac van dé

can xem xét khi gap mot phan doi.

Nghién ctru nay tiép can dudi goc do so sanh thuce tién qudc té vé6i trong tm cac khung quy
tic cuatrong tai ICC (Phong Thwong mai qubc té), LCIA (London Court of International
Arbitration), SIAC (Singapore International Arbitration Centre), VIAC (Trung tam Trong tai
Quéc té Viét Nam) va bod nguyén tic cia UNCITRAL; dong thoi phan tich an 1& Halliburton v
Chubb (UKSC 48, 2020) — mét an 1& duoc coi 1a chuan muc c6 anh hudng thuc hanh rong ddi véi
tranh luan vé nghia vu cong khai théng tin (disclosure) va su thién vi rd rang (apparent bias) trong
trong tai voi muc tiéu hé théng hoa tiéu chudn va thi tuc phan ddi trong tai vién trong cac bd quy
tac trong tai tiéu biéu, tir d6 rat ra nhting can ctr thuong dugc str dung dé xem xét liéu mot yéu cau
phan ddi trong tai vién s& duoc chép nhén hay bi bac tur thuc tién LCIA va ICC; déng thoi phan
tich ban an Halliburton v Chubb nhu mot chuan tham chiéu vé nghia vu cong khai va su thién vi;

dé dé xuét lién hé, kién nghi cho Viét Nam.
1. MGt s6 khai niém lién quan

1.1. Nghi ngo hop 1y (justifiable doubts) — cin cir phan ddi trong tai vién

“Justifiable doubts” dugc hiéu 1a nghi ngd hop 1y, c6 co s& (khéng phai cam giac chi quan
thuan tuay) vé viée trong tai vién co thé khong (hoac bi nhin nhén 1a khong) vo tu/ddc lap. Pay la
thuat ngir xuat hién trong Luat mau UNCITRAL tai Piéu 12. Can cir phan doi® va dugc nhidu bo

quy tic trong tai 4p dung nhu mot tiéu chuan dé danh gia phan ddi trong tai vién.

3 Article 12. Grounds for challenge

(1) When a person is approached in connection with his possible appointment as an arbitrator, he shall disclose any

circumstances likely to give rise to justifiable doubts as to his impartiality or independence. An arbitrator, from the

time of his appointment and throughout the arbitral proceedings, shall without delay disclose any such circumstances

to the parties unless they have already been informed of them by him.

(2) An arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts as to his impartiality

or independence, or if he does not possess qualifications agreed to by the parties. A party may challenge an arbitrator



Mot diém can luwu y 13 tiéu chudn chimg minh cta “justifiable doubts” twong ddi thap. Thuat
ngt nay dinh hudéng viéc danh gid can cur dé thay doi mot trong tai vién dua vao su tdn tai cua céc
riii ro (risk) hoic kha ning (possibility) co sy thién vi, thay vi doi hoi phai cé sw chéc chin hoic
kha ning cao vé sy thién vi. Mot bén yéu cau loai bo trong tai vién khong cin phai chirmg minh
réng c4 nhan d6 thuc su thiéu doc 1ap hoac vo tu; thay vao do, chi can chirng minh rﬁng co du
“nghi ngd” vé tinh vo tu cia trong tai vién dé 1am cin ct phan ddi trong tai vién d6. Pay rd rang
12 mot tiéu chuan chirmg minh thap hon so v&i yéu cau bén phan ddi phai chimg minh sy thién vi

thue té hodc su thiéu doc 1ap thuc té.

Tom lai, tiéu chuan ctia su nghi ngo hop 1y trong Luat mdu UNCITRAL 13 néu sy nghi ngd
d6 tao ra quan ngai trong mit ciia mot nguoi quan sat khach quan, hop 1y rang trong tai vién co
kha ning s& thién vi*. Ly do cho tiéu chudn chirng minh twong d6i thip nay I tim quan trong cta
viéc bao dam tinh liém chinh cua Hoi dé)ng Trong tai va ctia quy trinh trong tai, ddc biét trong bdi
canh pham vi xem xé&t lai ddi voi céac sai sot vé ndi dung hodc td tung cua trong tai vién 1a cuc ky
han ché. Toa an Tdi cao Thuy Pién di nhan dinh van dé nay nhu sau: “Can ddt ra mét tiéu chudn

cao doi voi yéu cau vé tinh khach quan va vo tw cua trong tai vién, boi cac sai sot lién quan den

appointed by him, or in whose appointment he has participated, only for reasons of which he becomes aware after the

appointment has been made.

4 van den Berg, A.J. and Kluwer Law International (1997). Challenge decision of 11 January 1995 in Yearbook
Commercial Arbitration 1997. Vol. XXII. Kluwer Law International, p. 234, para. 24:

“Put another way, one might say that under the UNCITRAL Arbitration Rules doubts are justifiable or serious if they
give rise to an apprehension of bias that is, to the objective observer, reasonable. Actual bias or partiality need not
be established. Nor is it involved here. Rather it is the reasonableness of the fear or apprehension of bias on the part
of the claimant - its justifiable character - that is required to be established. I did not detect that counsel on either
side differed markedly from this approach. Where they parted company in a major way was in the actual assessment.”
(Tam dich: “Néi cdch khdc, c6 thé cho rang theo Quy tic Trong tai UNCITRAL, nhitng nghi ngo duwoc coi la ¢6 co sé
hodc nghiém trong néu chiing lam phat sinh mét lo ngai vé sw thién vi ma doi véi mét ngudi quan sat khdach quan la
hop Iy. Khéng can phdi chitng minh rdng thuwe sw ton tai si thién vi hay thiéu cong bang. Va van dé dé ciing khong
dwge ddt ra trong trieong hop nay. Thay vdo dé, diéu can dwege chimg minh la tinh hop Iy ciia néi lo hodc su lo ngai
vé thién vi tir phia nguyén don — tirc 1 tinh c¢é co so ciia sw lo ngai dé. Téi khong nhdn thdy rang ludt sw ciia hai bén
co su khac biét dang ké trong cach tié’p can nay. Diém ma ho thuc sw bt déng 16m nam & viéc danh gid cu thé trong

thue t6.7)



viéc ddanh gid chitng cir hodc cde van dé phép Iy khong thé dan dén viéc phdan quyét trong tai bi

hiiy.”

1.2. Tinh dgc 1ap (Independence) va sw v6 tw, khach quan (Impartiality) ciia trong tai vién

Tinh dgc 1ap (independence) va sy vo tu, khach quan (impartiality) 1a hai tru c0t co ban bao
dam tinh chinh tryc va cong bﬁng cua tb tung trong tai, dugc ghi nhan tai Piéu 12 UNCITRAL
Model Law ciing nhu hau hét cac bo quy tic trong tai hang dau trén thé gigi. Mic du thuong duoc

nhic dén cung nhau, hai khai niém nay c6 y nghia khac biét nhung bd tro 1an nhau.

Tinh ddc 1ap phan anh mbi quan hé khach quan giira trong tai vién voi cac bén tranh chap
hodc cac chu thé ¢ lién quan, cé thé duoc kiém ching thong qua céac mdi lién hé vé td chuc, kinh
té hodc nghé nghiép. Mat trong tai vién dugc coi 1a doc 1ap khi khong co bat ky su 1€ thude nao vé
tai chinh, cong viéc hodc gia dinh voi bat ky bén nao trong vu tranh chap. Mot trong tai vién khong

chi phai doc 1ap, ma con phai dugc cac bén thir ba nhin nhan 1a doc 1ap.

Tinh v0 tw cta trong tai vién nhin chung dé cap dén trang thai nhan thue, 12 mdt khai niém
mang tinh chii quan va triru tuong, khé do ludng, va c6 thé dugc suy luan tir hanh vi bén ngoai ctia
trong tai vién. Tinh vo tu bao gdm viéc khong cd “su dnh huwong cia cdc yéu to6 ngoai canh”
(external control), ciing nhu khong c6 bat ky “sw thién vi hodc khuynh huéng wu di doi véi mot

bén” (bias and predisposition towards a party).

Diém cbt 16 trong danh gia ca hai yéu t nay 1a tiéu chuan khach quan (objective test) duoc
ghi nhén tai Huéng dan ctia IBA vé xung dot loi ich trong trong tai quic té 2024 (IBA Guidelines
2024)5. Theo do, objective test khong yéu cau chirng minh trong tai vién thyc sy thién vi hodc thuc
su b1 1¢ thudc, thay vao do, cau hoi dugce dat ra tir goc nhin cia mot nguoi quan sat hop ly, cong

bing va c6 hiéu biét vé thuc tién rang lidu cac tinh tiét khach quan c6 tao ra mot moi nghi ngd

> Supreme Court of Sweden Case No. B 156-09 (Korsnéis AB v. AB Fortum Viirme Samdigt Med Stockholms Stad)

6 Huéng dan ctia IBA vé Xung dot loi ich trong trong tai qudc té 2024 (IBA Guidelines on Conflicts of Interest in

International ~ Arbitration 2024):  https://www.ibanet.org/document?id=Guidelines-on-Conflicts-of-Interest-in-

International-Arbitration-2024



https://www.ibanet.org/document?id=Guidelines-on-Conflicts-of-Interest-in-International-Arbitration-2024
https://www.ibanet.org/document?id=Guidelines-on-Conflicts-of-Interest-in-International-Arbitration-2024

chinh dang vé viéc trong tai vién c6 thé khong vo tu hodc khong doc 1ap hay khong’. Dé hd tro
viéc danh gia, IBA Guidelines 2024 xay dung ciu tric ba danh sach (Do khong thé mién trir, Do
6 thé mién trir, Cam, Xanh) phan loai cac tinh huéng xung dot loi ich dién hinh. Tai Viét Nam,
nguyén tic nay dugc ghi nhan tai khoan 2 Diéu 4 Luat Trong tai thuong mai 2010° va ciing dugc
dua vao mau Tuyén bd vé tinh doc 1ap, khach quan cua trong tai vién. Tom lai, tinh ddc lap va su
vo tu, khach quan cua trong tai vién 1a yéu cau phap 1y bat budc dugc chuan héa béi UNCITRAL
Model Law va hudng dan bai IBA Guidelines 2024. Viéc danh gia hai yéu t6 ndy dya trén tiéu
chudn khach quan (objective test) voi goc nhin ctia nguoi thir ba quan sat hop 1y gitp bao vé tinh
chinh truc cua t6 tung ma khong doi hoi chirng minh thién vi thuc té. Day ciing 1a van dé duoc ban

luan tai an 1€ Halliburton v Chubb nhu s€ phan tich tai Phan 3.4 nghién clru nay.

1.3. Nghia vu cong khai thong tin ciia trong tai vién (Duty to disclose)
Tiéu chudn chung 3(a) cua Hudng dan IBA vé xung dot loi ich (“Hwéng dén IBA”)’ quy
dinh rang trong tai vién c6 nghia vu cong khai thong tin vé cac sy kién hodc tinh huéng ma theo

quan diém cta cac bén c6 thé 1am phat sinh nghi ngd vé tinh vo tw, khach quan hodc doc 1ap cia

7 Giai thich vé tiéu chudn chung 2(b) Huéng dan cua IBA vé xung dot loi ich trong trong tai qudc té: ... the test for
disqualification is an objective one (a ‘reasonable third person test’), using an appearance test based on justifiable
doubts as to the impartiality or independence of the arbitrator.” Trong d6, “Doubts are justifiable if a reasonable
third person, having knowledge of the relevant facts and circumstances, would reach the conclusion that there is a
likelihood that the arbitrator may be influenced by factors other than the merits of the case as presented by the parties

in reaching the arbitrator’s decision”

8 Pidu 4.2 LTTTM 2010 quy dinh: “2. Trong tai vién phdi dic ldp, khdch quan, vé tw va tudn theo quy dinh ciia phdp

lugt.”
? (3) Disclosure by the Arbitrator

(a) If facts or circumstances exist that may, in the eyes of the parties, give rise to doubts as to the arbitrator’s
impartiality or independence, the arbitrator shall disclose such facts or circumstances to the parties, the arbitration
institution or other appointing authority (if any, and if so required by the applicable institutional rules), and the co-
arbitrators, if any, prior to accepting their appointment or, if thereafter, as soon as the arbitrator learns of them. Subject
to the arbitrator’s duty to investigate under General Standard 7(d), in determining whether facts or circumstances

should be disclosed, an arbitrator should take into account all facts and circumstances known to the arbitrator

https://www.ibanet.org/document?id=guidelines-on-conflicts-of-interest-in-international-arbitration-2024
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trong tai vién va ddy 1a mot nghia vu xuyén sudt trong qua trinh té tung trong tai. Theo phan giai
thich (Explanation) dbi v6i Tiéu chuan chung 3(a), nghia vu cong khai dua trén nguyén tic: cac
bén c6 loi ich chinh dang trong viéc dugc thong bao day du vé cac su kién hodc tinh hudng c6 lién
quan dén su doc 1ap, vo tu va khach quan. Nghia vy cong khai cling dugc coi nhu mét co ché
phong ngira: néu céc tinh tiét c6 thé lam phat sinh nghi ngd duoc cong khai sém, cac bén co co
hoi chap nhan/mién trir (waive) hodc phan dbi kip thoi; tir d6 giam rui ro tin cong phan quyét vé
sau. Tuy nhién, IBA ciing dong thoi khing dinh rang viéc trong tai vién cong khai mot thong
tin khdng tw n6 ddng nghia vai viée ton tai xung dot; viéc c6 bi bai nhiém va thay thé hay khong
1a danh gia doc lap cua co quan quyét dinh phan d6i ma khong phai hé qua tat nhién cua viéc cong

khai'®.

Tai Viét Nam, Luat Trong tai thuong mai dé)ng thoi ghi nhan (1) nguyén tac trong tai vién
phai doc 1ap, khach quan, vé tu'l; (ii) cac truong hgp duge yéu cu thay ddi trong tai vién, trong
d6 ¢o “c6 can cir ré rang cho thdy Trong tai vién khong vé tw, khach quan?; va (iii) nghia vu
trong tai vién thong bao cac tinh tiét “cé thé anh hudng dén tinh khdch quan, vé tw”"> ké tir khi

duoc chon/chi dinh.

2. Quy dinh vé viéc phan d6i TTV trong mot s6 bd Quy tic trong tai

S ICC (2021) LCIA (2020) SIAC (2025) | VIAC (2026)

10 Giai thich Tiéu chuén chung 3(c) Huéng din IBA

' Piéu 4.2 Luat TTTM 2010 quy dinh: “Trong tdi vién phdi doc ldp, khdch quan, vé tw va tudn theo quy dinh ciia
phap luat.”

12 pidu 42.1(c) Luat TTTM 2010 quy dinh: “1. Trong tdi vién phdi tir choi gidi quyét tranh chdp, cdc bén c6 quyén
yéu cau thay déi Trong tai vién gidi quyét tranh chdp trong cac truong hop sau ddy: [...] ¢) C6 can cir 6 rang cho
thay Trong tai vién khéng vé tu, khach quan”

13 Piéu 42.2 Luéat TTTM 2010 quy dinh: “2. Ké tir khi dwoc chon hodc duwoce chi dinh, Trong tai vién phai thong bdo
bang van ban cho Trung tam trong tai hodc Hoi dong trong tdi va cdc bén vé nhitng tinh tiét c6 thé anh hirong dén

tinh khach quan, vo tw ciia minh.”
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142021 ICC Arbitration Rules
Article 14. Challenge of arbitrator

1. A challenge of an arbitrator, whether for an alleged lack of impartiality or independence, or otherwise, shall be
made by the submission to the Secretariat of a written statement specifying the facts and circumstances on which the

challenge is based.
152020 LCIA Arbitration Rules
Article 10. Revocation and Challenge

10.2 The LCIA Court may determine that an arbitrator is unfit to act under Article 10.1 if that arbitrator: (i) acts in
deliberate violation of the Arbitration Agreement; (ii) does not act fairly or impartially as between the parties; or (iii)

does not conduct or participate in the arbitration with reasonable efficiency, diligence and industry.

17 Pidu 12.3. Quy téc tb tung trong tai ciia VIAC 2026
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162025 SIAC Rules
Article 26. Challenge of Arbitrators

26.1. An arbitrator may be challenged if:

(a) circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or independence;

(b) the arbitrator does not possess any requisite qualification on which the parties have agreed; or

(c) the arbitrator becomes de jure or de facto unable to perform his or her functions.
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chuin theo

phap  luat
trong tai
duoc ap
dung

TTV ~ khong

dugc phép gap

hodc lién lac

riéng voi bat ky
bén nao'®
Nghia vu Trudc khi Ung vién |- Tat ca TTV |- Khi chap
cong khai duoc bd trong tai phai duoc bd nhian lam
nhi¢ém, trong ky ban tuyén nhiém  déu TTV, nguoi
tai vién phai bd néu 13: (i) phai ky tuyén dugc chon
ky ban tuyén | liéuco batky| bd vé viéc| hoic duoc
bd chép nhén, tinh huéng chép thuan, chi dinh lam
san sang, nao co6 kha doc lap, TTV  phai
cong bang va nang gay ra khach quan cong  khai
doc lap. cho bat ky bén Va san sang va  thong
Trong tai vién nao nghi ngod |- Trudce khi bao kip thoi
phai  thong chinh déng vé dugc b vé  nhimng
b4do bang vin | tinh  khach | nhiém, TTV | tinh tiét co

ban cho Ban
Thu ky bat ky
su kién hodc
hoan canh nao
c6 thé gay
nghi ngo vé

tinh doc lap

quan hodc doc
lap hay
khong; va (i)
ligu trong tai
vién co san
sang, tu

nguyén va co

phai tiét 1o
bang van ban
cho thu ky bat
ky truong hop
nao c6 thé
gdy ra nghi

ngo chinh

thé anh
huong dén
tinh doc lap,
vo tou va
khach quan
cua  minh

bang viéc ra

18 Pidu 16.4 Quy tic t6 tung trong tai cua VIAC
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cua trong tai
vién trong mat
cac bén, cling
nhu bat ky
hoan canh nao

c6 thé lam

phat sinh
nhiing  nghi
ngd hop 1y vé
tinh cong
bang cua

trong tai vién
Trong tai vién
phai ngay lap
tac  tiét 16
bang vin ban
cho Ban Thu
ky va cac bén
bat ky su kién
hoiac hoan
canh nao coé
tinh chat
tuong tu nhu
nhirng su kién
dugc dé cap
trong  Diéu
11(2) lién

quan dén tinh

kha nang danh
da thoi gian,
su siéng nang
va can cu dé
dam bao viéc
tien  hanh
trong tai mot
cach  nhanh
choéng va hiéu
qua hay khong
Trong tai vién
c6 nghia vu
lién tuc, cho
dén khi qua
trinh trong tai
két thic, phai
lap tirc tiét 10
bang vian ban
bat ky tinh
hudng ndo ma
TTV ~ biét
duoc c6 kha
nang gay ra
cho bt ky bén
nao nghi ngo
chinh dang vé
tinh  khéch

quan, doc lap

dang vé tinh
ddc 1ap khach
quan cua ho
va cho biét
néu ho khong
c6 bt ky
bang cip nao
duoc cac bén
dong y

Sau khi duoc
bo nhiém,
TTV c6 nghia
vu tiép tuc
phai ngay lap
tac  tiét 10
bang van ban
cho thu ky,
cac bén va
cac TTV khac
bat ky truong
hop nao c¢oé
thé gdy ra
nghi ngo
chinh dang vé

tinh khach

soat va ky

vao Ban
tuyén  bd
TTV?*

TTV  tiép
tuc thuc

hién nghia
vu cong
khai trong
toan b qua
trinh t6
tung, VIAC
s& thong bao

cho cac bén

thong  tin
cong  khai
cua TTV va

an dinh thoi
han dé cac
bén c6 ¥y
kién d6i véi
thong  tin

cong khai*

22 Pidu 12.2 Quy tic tb tung trong tai cua VIAC 2026

23 Piéu 12.2 Quy tic td tung trong tai ciia VIAC 2026
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khach  quan
hodac doc lap
cia trong tai
vien co thé
phat sinh

trong sudt qua

cia minh va

gui van ban do
cho Toa
LCIA, cac

thanh vién
khac cua

HDTT va tt

quan, doc lap

cua ho?!

trinh  trong

tail? cd cac bén

192021 ICC Arbitration Rules
Article 11. General Provision

2. Before appointment or confirmation, a prospective arbitrator shall sign a statement of acceptance, availability,
impartiality and independence. The prospective arbitrator shall disclose in writing to the Secretariat any facts or
circumstances which might be of such a nature as to call into question the arbitrator’s independence in the eyes of the
parties, as well as any circumstances that could give rise to reasonable doubts as to the arbitrator’s impartiality. The

Secretariat shall provide such information to the parties in writing and fix a time limit for any comments from them.

3. An arbitrator shall immediately disclose in writing to the Secretariat and to the parties any facts or circumstances
of a similar nature to those referred to in Article 11(2) concerning the arbitrator’s impartiality or independence which

may arise during the arbitration.
212025 SIAC Rules
Article 20. Disclosure

20.1 All arbitrators appointed under these Rules shall be and shall remain at all times independent and impartial, and
conduct themselves in accordance with these Rules, SIAC’s Code of Ethics and the Practice Notes for the time being
in force. All arbitrators appointed under these Rules must sign a Statement of Acceptance, Independence, Impartiality,

and Availability.

20.2 Prior to their appointment, prospective arbitrators shall disclose in writing to the Registrar any circumstances
which may give rise to justifiable doubts as to their impartiality or independence and indicate if they do not possess

any qualifications agreed by the parties.

20.3 After their appointment, arbitrators have a continuing obligation to immediately disclose in writing to the
Registrar, the parties, and the other arbitrators any circumstances which may give rise to justifiable doubts as to their

impartiality or independence.
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tham gia trong

tai?’
Quy trinh - Viéc phan doi Bén phan doi Bén phan ddi |- Don yéu cau
trong tai vién trong tai vién chi dugc phan thay d6i
phai dugc dé phai gui mot déi TTV ma TTV  phai

trinh 1én Ban
Thu ky bang
van ban néu ro

co sO cho viéc

ban tuyén bd
bing vin ban
vé 1y do phan

doi cua minh

minh da dugc
dé cu véi ly
do duogc biét

dén sau khi

duogc gui toi
VIAC cung
cac  chung

cu, tai liéu

phan dbi trong cho Toa an viéc bo nhiém lién quan va
tai vién LCIA, HDTT da duoc dién ndp phi cho
va tit ca céc ra?®

202020 LCIA Arbitration Rules
Article 5. Formation of Arbitral Tribunal

5.4 Before appointment by the LCIA Court, each arbitrator candidate shall furnish to the Registrar (upon the latter’s
request) a brief written summary of his or her qualifications and professional positions (past and present); the candidate
shall also agree in writing fee rates conforming to the Schedule of Costs; the candidate shall sign a written declaration
stating: (i) whether there are any circumstances currently known to the candidate which are likely to give rise in the
mind of any party to any justifiable doubts as to his or her impartiality or independence and, if so, specifying in full
such circumstances in the declaration; and (ii) whether the candidate is ready, willing and able to devote sufficient
time, diligence and industry to ensure the expeditious and efficient conduct of the arbitration. The candidate shall

promptly furnish such agreement and declaration to the Registrar.

5.5 Each arbitrator shall assume a continuing duty, until the arbitration is finally concluded, forthwith to disclose in
writing any circumstances becoming known to that arbitrator after the date of his or her written declaration (under
Article 5.4) which are likely to give rise in the mind of any party to any justifiable doubts as to his or her impartiality
or independence, to be delivered to the LCIA Court, any other members of the Arbitral Tribunal and all parties in the

arbitration.
262025 SIAC Rules
Article 26. Challenge of Arbitrators

26.2. A party may challenge its nominated arbitrator under Rule 26.1 only for reasons of which the party becomes

aware after the appointment has been made.
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Toa an sé
quyét dinh vé
tinh hop 1€ va
ddng thoi, néu
can thiét, vé
ndi dung cua
khiéu nai sau
khi Ban Thu
ky tao co hoi
cho trong tai
vién lién
quan, cac bén
va Dbat ky
thanh vién
nao khéc cua
hoéi dong
trong tai dua
ra y kién bang
van ban trong
mot  khoang
thoi gian thich
hop. Nhiing ¥
kién nay s&
duogc  thong
bao cho cac

bén va cac

bén khac. Mot
bén chi c6 thé
phan dbi trong
tai vién ma
minh da dé ctr
hodc da tham
gia vao viéc
bd nhi¢m véi
ly do biét
duoc sau khi
viéc bo nhiém
da duogc Toa
an LCIA thuc
hién

Néu tat ca céac
bén khac dong
Y bang vin
ban vo1 viéc
phan ddi trong
vong 14 ngay
ké tor ngay
nhan duogc ban
tuyén bd, Toa
an LCIA sé
huy bo viée bo
nhi¢ém trong

tai vien ma

Bén phan dbi
phai nop
thong bao tdi
Chanh  Thu
ky vé cac su
kién va co so
phép ly cho
viéc phan dbi
va phai bao
gom viéc
thanh toan phi
phan d6i

Sau khi nhan
dugc  thong
béo phan ddi
TTV, thu ky
6 thé ra 1énh
tam dung
trong tia cho

dén khi viéc

phan d6i
dugc giai
quyét

Trong vong

07 ngay ké tir

ngay  nop
thong bao
phén d6i

yéu cau thay
d6i TTV?

Quyét dinh
thay  doi
TTV la cubi
cung va cé
thé  khong
néu ra can

01:129

28 Pidu 15.2 Quy tic tb tung trong tai cua VIAC 2026

29 Piéu 15.3 Quy tic td tung trong tai ciia VIAC 2026
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trong

vién.24

tai

khong can néu
1y do

Troe khi céc
bén co6 thoa
thudan  khac
hodc trong tai
vién bi phan
d6i tir chirc
bang vin ban

trong vong 14

TTV, néu tt
ca cac bén
khac dong ¥
v6i viéc phan
d6i hodc TTV
bi phan ddi tu
nguyén  rat
lui, Toa an
SIAC c6 thé
chi dao bd

ngiy ké tur nhiém TTV
ngay nhéan thay thé
duoc van ban Néu viéc

phan hdi, Toa
an LCIA s@
quyét dinh vé
viéc phan dbi
Néu viéc phan
doi TTV dugc
chap  thuan,
Toa an LCIA

sé¢ thu hdi

phan d6i
khong duogc
giai quyét
theo thu tuc
trén, Toa an
SIAC s€ dua
ra quyét dinh
sau khi xem

xét quan diém

242021 ICC Arbitration Rules

Article 14. Challenge of arbitrator

1. A challenge of an arbitrator ... shall be made by the submission to the Secretariat of a written statement specifying

the facts and circumstances on which the challenge is based.

... 3. The Court shall decide on the admissibility and, at the same time, if necessary, on the merits of a challenge after
the Secretariat has afforded an opportunity for the arbitrator concerned, the other party or parties and any other
members of the arbitral tribunal to comment in writing within a suitable period of time. Such comments shall be

communicated to the parties and to the arbitrators.
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quyét dinh bo cua cac bén,

nhiém TTV? TTV bi phan
dbi va bat ky
TTV duoc chi
dinh nao

- Néu Toa an
SIAC  chip
nhan  phan
d6i, TTV s&
bi bai nhiém

va SIAC bd

252020 LCIA Arbitration Rules
Article 10  Revocation and Challenges

10.3 A party challenging an arbitrator under Article 10.1 shall, within 14 days of the formation of the Arbitral
Tribunal or (if later) within 14 days of becoming aware of any grounds described in Article 10.1 or 10.2, deliver a
written statement of the reasons for its challenge to the LCIA Court, the Arbitral Tribunal and all other parties. A party
may challenge an arbitrator whom it has nominated, or in whose appointment it has participated, only for reasons of

which it becomes aware after the appointment has been made by the LCIA Court.

10.4 If all other parties agree in writing to the challenge within 14 days of receipt of the written statement, the LCIA

Court shall revoke that arbitrator’s appointment (without reasons).

10.5 Unless the parties so agree or the challenged arbitrator resigns in writing within 14 days of receipt of the written
statement, the LCIA Court shall decide the challenge. The LCIA Court may conduct the challenge proceedings in any
manner it considers to be appropriate in the circumstances but shall in any event provide the other parties and the
challenged arbitrator a reasonable opportunity to comment on the challenging party’s written statement. The LCIA
Court may require at any time further information and materials from the challenging party, the challenged arbitrator,
other parties, any authorised representative of a party, other members of the Arbitral Tribunal and the tribunal secretary

(if any).

10.6  The LCIA Court’s decision shall be made in writing, with reasons; and a copy shall be transmitted by the
Registrar to the parties, the challenged arbitrator and other members of the Arbitral Tribunal (if any). If the challenge
is upheld, the LCIA Court shall revoke that arbitrator’s appointment. A challenged arbitrator who resigns in writing

prior to the LCIA Court’s decision shall not be considered as having admitted any part of the written statement.
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nhiém TTV
thay thé

Néu Toa an
SIAC bac bo
phan  dbi,
TTV bi phan
dbi s& tiép tuc
qua trinh
trong tai

Quyét dinh vé
viéc phan dbi
phai duoc néu
0 1y do va
duoc Ban thu
ky SIAC gui
cho cac bén,
TTV bi phan
d6i va HDTT
hoic bat ky
TTV duoc chi
dinh nao.
Quyét dinh
cua SIAC vé
khiéu nai 1a
quyét  dinh
cudi cling va
khong thé bi

khang c4o?’

272025 SIAC Rules

Article 27. Notice of Challenge

18




27.1. A party who wishes to challenge an arbitrator shall file a notice of challenge with the Registrar:
(a) within 15 days from the date of receipt of the notice of appointment of the arbitrator who is being challenged; or

(b) within 15 days from the date that the reasons specified in Rule 26.1 became known or should have reasonably been

known to that party.

27.2 The notice of challenge shall include a statement of the facts and legal basis supporting the challenge and
shall include payment of the Challenge Filing Fee in accordance with the Schedule of Fees. The date of receipt of the
notice of challenge by the Registrar shall be deemed to be the date the notice of challenge is filed.

27.3 If the Challenge Filing Fee is not paid upon the filing of the application, the Registrar may set a period of
time for the challenging party to make payment. If payment is not made within this period of time, the Registrar may

deem the application to be withdrawn on a without prejudice basis.

27.4 After receipt of a notice of challenge under Rule 27.1, the Registrar may order the suspension of the
arbitration until the challenge is resolved. Unless the Registrar orders the suspension of the arbitration pursuant to this
Rule 27.4, the challenged arbitrator shall be entitled to continue to participate in the arbitration pending the
determination of the challenge by the SIAC Court in accordance with Rule 28.

27.5 If within seven (7) days from the date the notice of challenge is filed, all other parties agree to the challenge
or the challenged arbitrator voluntarily withdraws from office, the SIAC Court may direct that a substitute arbitrator
be appointed in accordance with Rule 30.1. In neither case does this imply acceptance of the validity of the grounds

for the challenge.
Article 28. Decision on Challenge

28.1 If the challenge is not resolved in accordance with Rule 27.5, the SIAC Court shall decide the challenge after

considering the views of the parties, the challenged arbitrator, and any appointed arbitrators.

28.2 Ifthe SIAC Court accepts the challenge, the SIAC Court shall remove the arbitrator, and a substitute arbitrator

shall be appointed in accordance with Rule 30.1.
28.3 If the SIAC Court rejects the challenge, the challenged arbitrator shall continue with the arbitration.

28.4 The SIAC Court’s decision on the challenge to an arbitrator under this Rule 28 shall be reasoned and shall
be delivered by the SIAC Secretariat to the parties, the challenged arbitrator, and the Tribunal or any appointed

arbitrators.

28.5 The STAC Court’s decision on the challenge shall be final and not subject to appeal under these Rules.
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4 | ThAim quyén | Toa 4n trong tai | Toa an LCIA®' | Toa an SIAC*?> |- Néu HDPTT
ra quyét dinh | ICC (ICC chua duoc
Court)3? thanh  1ap,
viec  thay
d6i TTV do
Chu tich
VIAC quyét
dinh.
- Néu HPTT
da duoc

thanh  lap,
viéc  thay
do6i TTV do
cac  thanh
vién con lai
cuia HDTT
quyét dinh.

302021 ICC Arbitration Rules
Article 15. Replacement of arbitrator

1. An arbitrator shall be replaced upon death, upon acceptance by the Court of the arbitrator’s resignation, upon

acceptance by the Court of a challenge, or upon acceptance by the Court of a request of all the parties.
31020 LCIA Arbitration Rules
Article 10 Revocation and Challenges

10.5 Unless the parties so agree or the challenged arbitrator resigns in writing within 14 days of receipt of the written

statement, the LCIA Court shall decide the challenge.
322025 SIAC RulesArticle
28. Decision on Challenge

28.1 If the challenge is not resolved in accordance with Rule 27.5, the SIAC Court shall decide the challenge after

considering the views of the parties, the challenged arbitrator, and any appointed arbitrators.
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Néu cac
thanh  vién
khong quyét
dinh  duoc
thi Chu tich
VIAC quyét
dinh.

Truong hop
HDTT gdm
TTV

nhat,

duy
viéc
thay  doi
TTV
nhat do Chu
tich VIAC

duy

quyét dinh

5 | Thoi han

30 ngay ké tur
ngay nhin dugc
thong bao vé viéc
b6 nhiém trong
tai vién hoac 30
ngay ké tir ngay
dugc thong bao
vé cac su kién

lam co s& cho

Trong vong 14
ngay ké tir ngay
thanh 1ap HDTT
hodc néu muédn
hon, trong vong
14 ngay ké tir khi
biét duoc bat ky
cin cir nao dé

phan d6i TTV?*

Trong vong 15
ngay ké tir ngay
nhan dugc thong
bio bd nhiém
trong tai vién bi
phan ddi hoic
trong vong 15
ngay ké tir ngay

cac ly do duoc

Quy tic td tung
trong tai cua
VIAC khong
¢6 quy dinh vé
thoi han phan
d6i TTV

342020 LCIA Arbitration Rules

Article 10

Revocation and Challenges

10.3 A party challenging an arbitrator under Article 10.1 shall, within 14 days of the formation of the Arbitral

Tribunal or (if later) within 14 days of becoming aware of any grounds described in Article 10.1 or 10.2, deliver a

written statement of the reasons for its challenge to the LCIA Court, the Arbitral Tribunal and all other parties.
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viéc phan dbi bén phan dbi biét

trong tai vién? hodc 1& ra phai

duoc biét dén
mot cach hop

l}”3 5

Quy dinh vé phan dbi TTV trong cic Bo Quy tic trong tai cho thiy sy thong nhit vé cin
ctr phan ddi trong tai vién déu xoay quanh tiéu chuin vé nghi ngd chinh déng vé tinh doc lap va
su vo tu, khach quan cua trong tai vién, diéu nay 1a phu hop véi thong 1& qudc té dugc thé hién
trong cac van ban nhu Hudng dan IBA hay Luat miu UNCITRAL. Diém khéc biét nam ¢ thoi han
phan dbi: Quy tic ICC quy dinh 30 ngay, LCIA 14 ngay va SIAC 1a 15 ngay. Tuy nhién, hién tai
VIAC chua c6 bat ky quy dinh ndo vé thoi han phan d6i trong tai vién, diéu nay dé lai mot khoang
tréng dang chti y c6 thé dan dén nguy co cac bén loi dung co ché phan dbi nhu mot chién thuat dé
tri hodn qua trinh trong tai. Ngoai ra, theo thong I¢ tai VIAC, cac phan dbi hién déu dugc Hoi déng
Trong tai (trong trudong hop d dugc thanh lap) quyét dinh, néu Hoi dong Trong tai chwa dugc
thanh 1ap, Chu tich VIAC sé& c¢6 thAm quyén quyét dinh. Theo Tac gia, ddy 1a mot trong nhimng
diém ma céc to chirc trong tai tai Viét Nam co thé can nhic dé khic phuc (Vén dé nay sé& dugc thao

ludn tai phan 4.4.2. D& xuét vé cach xir Iy khi c6 phan d6i Trong tai vién dudi day).

332021 ICC Arbitration Rules
Article 14. Challenge of arbitrator

3. For a challenge to be admissible, it must be submitted by a party either within 30 days from receipt by that party of
the notification of the appointment or confirmation of the arbitrator, or within 30 days from the date when the party
making the challenge was informed of the facts and circumstances on which the challenge is based if such date is

subsequent to the receipt of such notification.

352025 SIAC Rules

Article 27. Notice of Challenge

27.1. A party who wishes to challenge an arbitrator shall file a notice of challenge with the Registrar:

(a) within 15 days from the date of receipt of the notice of appointment of the arbitrator who is being challenged; or

(b) within 15 days from the date that the reasons specified in Rule 26.1 became known or should have reasonably been

known to that party.
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3.  Thue tién quéc té vé viéc xir Iy phan ddi TTV (Best practice)

3.1. Thuec tién LCIA qua cac quyét dinh xir Iy yéu cau thay ddi Trong tai vién tir nim

2017 — 202236

Trong sau nim 2017-2022, LCIA ghi nhédn téng cong 39 don phan dbi, gdm 32 don theo
LCIA Rules va 7 don theo UNCITRAL Rules; chi c6 2 don dugc chap nhan, con 6 truong hop
khong can ra quyét dinh chinh thirc vi Trong tai vién tir nhi¢m hodc yéu cau/vu kién bi rut. Riéng
trong 24 quyét dinh dugc cong bd cho giai doan nay, chi c6 Decision 3 va Decision 19 1a chip
nhan phan d6i. Binh dién d6 cho thiy phan d6i khong phai 1 “dudng tat” dé 1at lai cuc dién t6
tung, ma 1a co ché kiém soat ddc biét, dugc kich hoat trong sd rat it truong hop ma mdi lién hé
hodc hoan canh thyc sy du nghiém trong dé 1am phét sinh nghi ngo hop 1y vé tinh doc 1ap hoac vo

tu, khach quan cua Trong tai vién.

Can luu ¥ rang c6 sy khac biét giita trong tai theo LCIA Rules va theo UNCITRAL Rules
trong chin bd quyét dinh nay. Theo nhan xét cua LCIA, ¢ cac vu theo LCIA Rules, phén 16m phan
ddi xuét phat tur sy bat mén véi quyét dinh t& tung; con ¢ cac vu theo UNCITRAL Rules, phan dbi
thudng xoay quanh cac mdi lién hé giita Trong tai vién voi bén tranh chap, hang luat, ddi tuong
tranh chap hoic nghia vu cong khai thong tin. Sy khac biét nay gin truc tiép véi co ché bd nhiém:
LCIA Rules mic dinh dé LCIA chon Hoi dong Trong tai va ra soat cong khai thong tin tap trung
trude khi bd nhiém, trong khi UNCITRAL Rules méc dinh dé cac bén ty bd nhiém, nén “diém loc”
ban dau yéu hon. Vi vay, khi doc thuc tién LCIA, khong nén gom tat ca quyét dinh vao mot mau

s6 duy nhat.

3.1.1.Quy trinh xir Iy phan d6i LCIA thwong ap dung

Tu cac quyét dinh dugc cong bd ¢ thé nhan ra mot quy trinh xtr Iy kha on dinh. Trude hét,
LCIA yéu ciu bén phan dbi ndp don bang vin ban trong thoi han ngén; théng 1 phan anh trong
bd quyét dinh 13 14 ngay theo LCIA Rules va 15 ngay theo UNCITRAL Rules, tinh tir khi Hoi
ddng Trong tai dugc thanh 1ap hodc tir khi bén phan ddi biét dugc cin cir phan dbi. Tuy nhién,

thue tién cling cho thdy LCIA khong phai lic nao dimg phan tich ¢ thi tuc: trong mot s quyét

36 Tong hop 24 Quyét dinh vé Phan d6i TTV ctia LCIA giai doan 2017-2022: https://www.lcia.org/challenge-decision-

database.aspx
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dinh, du ghi nhan c6 van dé vé thoi han, LCIA van di tiép vao phén nodi dung dé bac bo yéu cau
mot cach dirt diém. Nguoc lai, LCIA ciing nhan manh réng cac bén khong duoc “dé danh” cac su
kién nho 1é réi gom lai thanh phan ddi & thoi diém thuan lgi hon; khi cho rang ¢ van dé, bén phan

d6i phai néu ra twong ddi kip thoi, nhu thiy & Decision 1, Decision 17 va Decision 18.

Vé cach thirc tién hanh, LCIA thudng cho bén khong phan ddi va Trong tai vién bi phan dbi
co hoi ndp ¥ kién bang vin ban; trong cic vu phirc tap, c6 thé co nhiéu vong trao dbi hon. Pay 1a
mot diém quan trong vé bao dam tb tung: LCIA khong xtr 1y phan ddi nhu mét thu tuc mot chiéu,
ma tao diéu kién dé ho so duge nhin tir ca ba phia: bén phan ddi, bén con lai va Trong tai vién bi

phan d6i.

Pong thoi, phan binh luan téng quan cia LCIA®’ cho thiy co quan ndy ciing rat rd rang &
mot diém: Trong tai vién nén can thiép véi mirc dd vira phai, tip trung vio viéc 1am ré tinh
tiét hon 1a tranh luin theo kiéu phong thi manh mé, boi phan hdi qua chi tiét hoic qua gay
git c6 thé khién bén phan ddi cho rang chinh ban phan hdi 4y 1a biéu hién ciia thién vi. Nhan
xét nay khong chi 1a huéng dan chung, ma con dugc minh hoa tryc tiép trong Decision 12, noi
phan hoi ciia Trong tai vién ddi v6i phan ddi thir nhat da tré thanh mot phan can cir cho phan ddi

th{r hai, méac du cuoi cung ca hai déu bi bac.

Chinh vi vay, “mutc dg can thi€p” cua Trong tai vién bi phan dbi 1a mot diém thuc tién rat
dang it ra. Decision 12 cho thdy LCIA khong xem viéc Trong tai vién “phan tmg manh” ty dong
ddng nghia voi mét vo tu, khach quan; nhung cing luc, quyét dinh ndy dung dang cach dién dat
rang phan hoi d6 1a “unnecessarily strident”, tirc 1a gay gat khong can thiét. Decision 24 ciing di
theo hudng tuong ty: LCIA thira nhan mét s6 phan hdi ctia Trong tai vién “ddng 1€ c6 thé tiét ché
hon” (“could have been more restrained”) va “khéng than trong” (“ill-advised”), nhung van cho

rang nhu vay chwa di dé cu thanh nghi ngd hop 1y. Tir d6 ¢6 thé rit ra mot kv thuat xir Iy rat

dic trung ciia LCIA: vin cho Trong tai vién bi phian ddi 1én tiéng, nhung sw 1én tiéng Ay phai

tiet ché, thién vé giai trinh tinh tiét va tranh bién quy trinh phian ddi thanh mét cudc tranh

luin ca nhin gitra Trong tai vién voi bén phan doi.

37 Binh luan tong quan cta LCIA vé cic quyét dinh xir Iy yéu cau thay ddi trong tai vién trong khoang thoi gian tir

2017-2022: https://www.Icia.org/News/Icia-releases-additional-challenge-decisions-online.aspx
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Mot dic diém nita 1a LCIA ngdy cang nghiéng vé viéc xir 1y ludn viéc ndp phi cua thu tuc
phan dbi trong chinh quyét dinh vé phan d6i, thay vi dé Hoi dong Trong tai bi phan ddi giai quyét
vé sau. Cach 1am nay vira giam cam giac “khong thoai mai” khi chinh Hoi ddng Trong tai phai
quyét chi phi cia mot thu tuc nham thay thé minh, vira cang ¢ tinh tach bach giita co ché phan
dbi va qua trinh giai quyét noi dung tranh chap. Xét vé 1y luan t6 tung, ddy 1a mot chi tiét nho
nhung phan anh tu duy khé nhat quan ctia LCIA: phan d6i 1a mot quy trinh phu tro dé bao vé tinh

chinh tryc cua thua tuc, chir khong phai mot phﬁn cua cudc tranh luan ndi dung gilra cac bén.

3.1.2. Nhiing cin cir phan d6i TTV cac bén thuwong vién din

Nhin toan bo 24 quyét dinh, c¢6 thé nhém cac cin ctr phan ddi thanh bén nhém 16n:

Nhom thir nhit, va ciing la nhom ly do xudt hién nhiéu nhit trong cdc vu theo LCIA
Rules, la sw bit man véi quyét dinh t6 tung: quyét dinh vé dam bao chi phi (security for costs),
viéc quan 1y lich biéu tb tung, viéc phan tach vu kién (bifurcation), viéc chap nhan ching ctr
(admission of evidence), tam dinh chi vu tranh chép (stay), gia han thoi han, xu ly tién tam ung,
dia diém hodc hinh thirc phién hop, chi phi lang phi do hodn phién hop, hay thai d6 quan Iy hd so
cia Hoi dong Trong tai. Pay 1a cac can cir chinh dugc vién dan trong Decision 1, 2, 4, 6, 9, 13,

15,16, 17, 18, 20, 23 va 24.

LCIA nhin chung xem nhimng phan ddi nay 1a nd luc “chuyén héa” bét lgi to tung thanh sy
thién vi, va vé nguyén tic déu khong chap nhan néu ho so khong cho thiy su bat cong nghiém

trong hodc su xtr 1y 1éch han khoi tiéu chuan céng bang to tung.

Nhém thir hai la cin civ vao nhan dinh néi dung ciia HPTT hodc “ddnh trdo” phéin déi
thanh khéng nghi doi véi ndi dung phdn quyét. Diéu nay thay rat rd trong Decision 1, noi bén
phan dbi vién dan ca sai sot phép ly, sai sot vé nhéan dinh thuc té, viéc ghi nhan khong dﬁy dua trong
phan quyét timng phan (partial award) va viéc Trong tai vién c6 nhan xét so bd bat loi cho yéu cau
ctia ho. Céch phan bién ctia LCIA & ddy va ¢ cac quyét dinh tuong tu thé hién cach tiép can va

danh gia rat 6n dinh: phin déi khéng phai 13 co ché dé xem lai phin quyét hoiic quyét dinh to

tung; viéc mdt bén cho réng Ho1 déng Trong tai ap dung sai luat, danh gia sai chung cu, ly giai
chwa ddy dii hodc c6 nhan dinh bat lgi cho minh khéng ty than chimg minh su thién vi. O cac quyét

dinh tuong tu 1a Decision 20, 21 va 22, LCIA béc bo céc 1ap luan cho ré'mg viéc Hoi d@)ng Trong
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tai dd néu quan diém trong vu kién lién quan hoic trong quyét dinh vé don té tung ciia mot bén

(application) cho thidy Hoi dong Trong tai di c6 dinh kién (prejudgement) vé vu viéc dang xét.

Nhom thir ba la cdc méi lién hé giita Trong tai vién véi bén tranh chép, ludt sw, hang ludt,
chuyén gia, to chirc nghé nghiép hoiic vu ki¢n song song. Pay 13 nhém cin ctt duy nhét tao ra
hai truong hop phan di thanh cong trong giai doan nay. Decision 3 lién quan dén quan hé mét
thiét gitta Trong tai vién véi bi don va luat su ndi b cua bi don; Decision 19 1ién quan dén quan
hé cua hai Trong tai vién voi mot hang luat bi cho 1a c6 vai tro quan trong trong giao dich va trong
am muu ltra ddo bi don vién dan’®. Nguoc lai, cac quyét dinh bac bo nhu Decision 7, 8, 10, 11, 14,
15 va 21, 22 cho thay LCIA danh gia rat k§ mac d6 gan giii cia mdi quan hé, thoi gian va tinh ca
nhan cua mdi lién hé do, kha ning tao bat can ximg thong tin giita cac bén, va nhat 13 viéc liéu

moi lién hé d6 c6 gin true tiép véi van dé ma Hoi dong Trong tai s& phai phan xét hay khéng.

Nhom can cw thw tw la nghia vu cong khai thong tin va cach hanh xvw cuia Trong tai vién.
LCIA d3 danh gia van dé nay dudi hai goc do: Mot mat, LCIA nhiéu 1an nhan manh rang khong
cong khai thong tin khong tu dong dan dén thay ddi Trong tai vién néu chinh tinh tiét khong duoc
cong khai, xét khach quan, chua du nghiém trong. Decision 8 1a vi du dién hinh cho cach tiép can
nay. Mit khac, Decision 3 cho thdy viéc khong cong khai thong tin ¢ thé tré thanh yéu té 1am gia
tang mtrc d6 nghiém trong khi két hop véi nhitng méi lién hé da du dang ngai; con Decision 24 lai
cho théy viéc Trong tai vién c6 giong di€u “cling”, vai nhan xét thiéu tiét ché, hodc mét tinh huéng
giao tiép c6 xu hudng gay git chua du dé tao thanh nghi ngod hop 1y néu khong c6 hanh xir thién
léch. N6i cach khac, LCIA khong tuyét dbi hoa nghia vu cong khai thong tin, nhung rd rang xem
day 1a yéu t6 rat quan trong trong phép danh gia tong thé.

1.1.1. Nhitng truong hop LCIA chip nhén phan déi

Decision 3 14 vi du dién hinh nhat cho cic truong hop khi c6 mot “t6 hop yéu t6” dan dén

chip nhan phan déi.

Boi canh din dén phén doi: (i) Trong tai vién trudc dé da lam luat su ndi bo cho bi don
hon 20 nim; (ii) Trong tai vién con dang tham gia mot vu kién dang dién ra chéng lai chinh bi

don; theo phap luat trong tai Brazil, diy con 1a mot tré ngai phap 1y 1am cho ba khong thé tiép tuc

38 Cac truong hop phan dbi thanh cong (Decision 3 va Decision 19) s& dugc phan tich cy thé phia dudi.

26



lam Trong tai vién trong vu viéc ¢d cung bén. (iii) Trong tai vién tham gia ba dy an hoc thuat dang
dién ra cung véi mot trong céac luat su cua Bi don; (iv) Trong tai vién duoc cho 1a da tham du va
phat biéu tai mét hodc nhiéu su kién do Bi don to chure; va (v) Trong tai vién khong cong khai mot

sO tinh tiét néu trén.

Nhin dinh ciia LCIA: LCIA d3 nhan dinh rang quéng thoi gian TTV 1am ludt su ndi bd cua
bi don tham chi con dai hon khoang thoi gian d troi qua ké tir khi ba roi cong ty, va chiém hon
mot nira thoi gian hanh nghé ciia ba. LCIA cho rang, du c6 thé TTV di doc 1ap vé tai chinh, van
con nhirng dang phu thudc khac vé nghé nghi¢p, gidi thi¢u cong viéc, mang ludi quan hé hoac
thong tin chuyén mon. Ngoai ra, viéc Trong tai vién con dang c6 mot vu kién dang dién ra chong
lai chinh bi don 12 mét tré ngai phép 1y lam cho ba khong thé tiép tuc 1am Trong tai vién trong vu
viéc co cung bén theo phap luat trong tai Brazil. Hon nita, ba dang tham du nhiéu du 4n hoc thuat
dang dién ra cung vai luat su ndi b cua bi don, ma nguoi nay déng thoi 1a thanh vién ctia nhom
phép ly dang dai dién trong vu trong tai. Riéng viéc ba khong cong khai vu kién dang dién ra

khong phai 12 cin cir doc 1ap dé loai bo, nhung LCIA xem d6 13 yéu t6 1am cho nghi ngd cta bén

phan ddi cang ¢6 co so hon. Pay 1a mot quyét dinh rat quan trong vi cho thiay LCIA chi chap

nhian phan doi khi moi lién hé khong nhirng gan va kéo dai, ma con dang tiép dién lién quan

true tiép véi bén tranh chip va luat sw ciia mét bén trong vu kién.

Decision 19 1a trudng hop thanh cong thir hai, nhung cin ctr dé chap nhan khac voi Decision
3 da néu & trén.

Bo6i canh din dén phan ddi: Viéc phan d6i Chu tich Hoi dong Trong tai lién quan dén cac
mdi lién hé cia Chu tich Hoi dong Trong tai véi: (i) qudc gia clia cd dong kiém soat clia mot trong
cac Bén (TTV di sng tai mot qudc gia ciia mot co dong kiém soét ciia mot Bén trong 8 nim va
van c6 vin phong tai do); (i) mot cong ty luat duoc cho 1a da soan thao va tu van dbi voi mot sb
hop ddng dang 1 d6i twong tranh chip trong vu trong tai nay (Cong ty Luat), va theo cac Bi don,

cong ty luat nay la mot bén trong &m muu ltra ddo ho; va (iii) mot trong cac Trong tai vién canh.

Vi¢c phan d61 mot trong hai Trong tai vién canh lién quan dén cac moi lién hé ctia Trong tai

vién do véi: (i) Cong ty Luat; va (ii) Chu tich Hoi déng Trong tai.

Nhén dinh cia LCIA:
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Poi véi can ctr (i): LCIA bac bo can cu cho rang Chu tich Hoi dong Trong tai 1a cong dan
cua quoc gia gan voi co dong kiém soat cua mot bén; noéi cach khac, cac lién hé vé quoc tich, noi

cu tri hodc vin phong chua du 16 rang dé ty chiing 1am phat sinh nghi ngo hop 1y.

P6i véi ciin i (ii): LCIA chip nhan phan ddi d6i voi Chu tich va Trong tai vién canh vi ca
hai déu c6 cac mdi lién hé dang ké voi mot hang luat dugc cho 1a vira tham gia soan thao/tu van
mdt s6 hop ddng tranh chap, vira c6 thé 1a mot mét xich trong am muu lira ddo ma bi don dé cép.
Diéu khién LCIA quyét dinh thay d6i 2 TTV khong phai chi vi cac TTV 1a “c6 quen hing luat”,
ma 13 kha ning rat cao rang Hoi ddng Trong tai s& phai danh gia hanh vi cta chinh hing luat d6
va clia cac luat su tai d6; trong bdi canh 4y, mdi lién hé nghé nghiép gan giii s& dat cac Trong tai

vién vao vi tri khé xir khi phai phan xét vé chii thé ma minh ¢6 quan hé nghé nghiép déng ké*°.

39 Mdi quan hé ctia Chi tich HPTT véi Cong ty ludt trong vu viée nay:
(i) Chu tich Hoi ddng Trong tai da ting lam tu vin cho Cong ty Ludt trong khoang 8 nam;
(ii) Cong ty luat cua Chu tich Hoi ddng Trong tai va Cong ty Luat thudng xuyén cung t6 chirc cac sy kién;

(iii) Chu tich Hoi déng Trong tai da sur dung luat su cia Cong ty Luat trong mot s6 vu viéc, va di co viéc biét phai

cling nhu chuyén cong tac lau dai cua lut su giita hai cong ty;

(iv) Trang LinkedIn ctia Chii tich Hoi dong Trong tai dé cap dén mdi quan hé gin bo véi Cong ty Luét, va mot tuyén

bd twong tu cling xudt hién trén mot trang web vé trong tai;

(v) Chu tich Hoi df”)ng Trong tai c6 tham gia vao mot hiép hdi cong ty luat khu vuc ma Cong ty Luat 1a thanh vién
sang 14p;

(vi) Chu tich Hoi déng Trong tai tham gia céac hi€p hoi nghé nghiép va uy ban, noi tao co hdi dé tuong tac voi cac luat
su cua Cong ty Luat;

(vii) Cong ty Luat da gidi thiéu mot vu viéc cho Chu tich Hoi déng Trong tai cach day 15 nam; va

(viii) Chu tich Hoi ddng Trong tai timg ding chung khong gian vin phong véi Cong ty Luat va duy tri quan hé ban

be véi “nhiing nguoi tai [Cong ty Luat]”
Moi quan hé ciia TTV canh véi Cong ty luit trong vu viée nay:

(i) Quan hé giira Cong ty Luat, Trong tai vién va cong ty luat ciia Trong tai vién d6, bén con lai, da ton tai tir nhidu

nam trudc va khong thé khong ké toi;

(i1) Cong ty Luat va cong ty ctia Trong tai vién gidi thi¢u cong viéc cho nhau;
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Ciing can nhan manh rang LCIA ghi nhan hai Trong tai vién nay ban dau khong biét hing luat kia
6 vai trd trong giao dich, nén khong thé trach ho vi pham nghia vu cong khai thong tin ¢ thoi
diém dugc bd nhiém; nhung diéu do khong thay doi thuc té 13, mot khi sy that vé vai tro cua hang
lut 16 ra, nghi ngd hop 1y di phat sinh. Quyét dinh nay cho thiy diém then chdt trong thuc tién

LCIA: mot mdi lién hé chi thwe sw tré nén “nguy hiém?” khi né va cham trwe tiép véi chinh

nodi dung ma Hoi ddng Trong tai budc phai danh gia.

Dit canh nhau, Decision 3 va Decision 19 cho thdy LCIA khong chip nhin phan d6i chi vi
c¢6 “lién hé” theo nghia rong. Piéu thuong din tdi thay doi Trong tai vién 1a su hoi tu cta ba yéu

to: mirc do gan ctia moi lién hé, tinh trwe ti€p ciia moi lién hé voi mot bén hoac luat sw/cha thé

then chét trong vu viéc, va kha niing thue té ring Trong tii vién sé phai phan xét hanh vi hoic

lap luan ciia chinh ngudi hay t6 chitc ma minh c¢6 quan hé dang ké. Néu thiéu mot trong ba

mat xich nay, kha ning thanh cong cia phan dbi giam di rit manh.

3.1.3. Nhiing cin ctr phan dbi LCIA thwong bac bé

Nhém ciin cit bi bac bé thuwong xuyén nhit 13 bat min véi diéu hanh té tung. Decision

I va Decision 2 13 hai vi dy tiéu biéu: bén phan dbi cho rang Trong tai vién xir Iy viéc bao dam chi
phi (security for costs), phan tach vu kién (bifurcation), trinh tw ndp don va cach xur 1y ¥ kién cta

bén phan dbi 1a bat cong; nhung LCIA nhan manh rang Hoi dong Trong tai cé quyén quyét dinh

vé thi tuc rit rong va “su khéng hai long don thuin® véi quyét dinh to6 tung khéng di 1am

phat sinh nghi ngo hop 1yv.

Tai cac quyét dinh Decision 6, 17, 18, 20, 23 va 24, LCIA tiép tuc 1ap lai ré“mg viéc phan ddi
TTV khong phai 14 bién phéap dé xét lai viéc diéu hanh t6 tung; chi khi c6 dau higu bat cong nghiém
trong, c6 hé thong va gin véi thién vi thi méi c6 thé din dén phan dbi thanh cong. Pic biét o

Decision 17 va Decision 18, LCIA con nhan manh rﬁng cac bén khong dugc “tich trir” cac buc

(iii) Chuong trinh biét phéi ciia cong ty lut ciia Trong tai vién dién ra khoang muoi hai nam, cé sy tham gia cua it
nhit tam luét su tir Cong ty Luat va duong nhu 1a mot phuong thirc dé xay dung va duy tri méi quan hé gan giii gitra
hai cong ty; va

(iv) Trong tai vién 1a nguoi dimg dau nhom chuyén mén phu trach khu vyc noi Cong ty Luat hoat dong, va do do6 co

thé dac biét tham gia vao viée duy tri mbi quan hé voi Cong ty Luat.
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xuc t0 tung dé dung sau nay; néu cho rang c6 van de€, phai dua ra phan doi ngay khi van dé phat

sinh.

Nhom can cwr bi bac bo tiép theo 1a cac moi lién hé qua xa, qua cii hoac khong du ro

—  Decision 14 bic phan dbi du chuyén gia dinh lugng ctia mot bén dong thoi dang 1am chuyén
gia trong mot vu khéc theo chi dinh ctuia hang ludt noi Trong tai vién 1a luat su tranh tung
chinh; LCIA cho ring mdi lién hé d6 1a xa vi Trong tai vién khong tryc tiép chon chuyén
gia, khong lam viéc dang ké voi chuyén gia va ndi dung chuyén mén & hai vu khac nhau.

- Decision 10 bac 1ap luan cho réng viéc mdt Pho Chu tich LCIA Court, dé)ng thoi 1a d6i tac
ctua hang ludt dai dién cho bi don, tham gia trong ciu trac thé ché ciia LCIA khién viéc chi
dinh TTV duy nhét bi nghi ngd; LCIA nhin manh khong c6 bang chimg nao cho thiy viéc
chi dinh dién ra theo chi dao ctia ca nhan nay, va Quy dinh ciia LCIA Court con loai trir sy
tham gia cua 6ng trong viéc chi dinh do.

- Decision 8 cling bac phan dbi dya trén cong vi¢e cli cua TTV tai hang luat co mbi quan hé
v6o1 mot trong cac bi don va viéc TTV tham gia soan mau hop déng voi tu cach la thanh vién
mot td chirc nghé nghiép, vi cac lién hé éy hodc da qua xa vé thoi gian, hodc khong du dé

ching minh thién vi trong viéc phan xét hi¢u lyc diéu khoan cu thé.

LCIA ciing nhit quan trong viéc bac bé phian ddi dwa trén viée chi dinh 1ip lai hoic

vu Kkién song song khi chua c6 véu t6 khac.

—  Decision 5 cho thay viéc ciing mot Trong tai vién di ra phan quyét trong vu trude giita chinh
cac bén, cing hop dong va cung diéu khoan ra soét gia, van chua du dé két luan c6 sy thién
vi. LCIA cho rang, mot Trong tai vién gidu kinh nghiém phai c¢6 kha nang tiép can vu sau
v6i ddu 6c coi mé, dua trén hd so méi, mién 1a cac bén déu co co hdi tranh luan dﬁy du va
khong c6 thong tin “mot chiéu” thu duoc tir lién hé bi mat.

—  Decision 11 bac phan dbi trong bbi canh Trong tai vién dang ngdi & mot vu kién song song
gilta cong ty me cta cac bén, timg tham gia soan mau hop dong, timg lam viéc tai mot hing
luat c6 lién hé rat gian tiép v6i nha dau tu ctia mot bén, va con bj mot cong ty lién két cua

bén kia phan ddi & vu khac. Theo LCIA, nhiing tinh tiét d6 hoic khong dii cu thé, hoic twong
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duong véi tinh hudng thudc danh sach “xanh” hon 1a “cam” theo cach tiép can cua Hudng
dan IBA.

—  Decision 21 va 22 con di xa hon khi nhan dinh rang néu cac bén ty minh dong ¥ dung cling
mot Hoi déng Trong tai cho cac vu lién quan va chép nhan dé mot vu duoc xir trude, thi vé
nguyén tic ho phai chdp nhan hé qua riang vu trudc c6 thé sinh ra cac két luan chdng 14n 1én

vu sau; chi riéng diéu d6 khong bién Hoi ddng Trong tai thanh thiéu vo tu, khach quan.

Cubi cung, LCIA thwong bac cac phan dbi chi dwa trén giong diéu, binh luin sic bén

hoic so suét cong khai théng tin néu thiéu mot hanh vi cu thé thé hién sw thién vi.

—  Decision 4 cho thiy ngoén ngir manh cta Trong tai vién chua du dé cho thiy TTV d6 c6 thién
kién, néu dat trong bdi canh ong chi dang ngdn mot bén tranh chép dua ra cac lap luan lap
lai vé mot van dé da duoc quyét dinh.

—  Decision 12 cho thiy phan hdi manh mé& ciia Trong tai vién trude 10i cong kich nhdm vao
ning lyc chuyén mon 1a khong phai 14 cach hanh xir Iy twong, nhung ciing chua du dé két
luan ong khong thé tiép tuc giai quyét vu tranh chdp mot cach khach quan.

—  Decision 24 con néu rat rd: mot giao tiép don 1é bang 151 n6i hodc phi ngdn ngir chua du dé
c4u thanh nghi ngod hop 1y; phai c6 ca mot hanh dong cu thé thé hién thai do 4c cam hodc
thién vi méi c6 thé co kha nang dugc chép nhan.

- Tuong tu, Decision 8 xac nhan rang viéc khong cong khai thong tin khong thé ty n lam
thanh can ctr phan d6i néu chinh tinh tiét khong dugc cong khai von di chua du nghiém

trong.

3.1.4. Két luan rut ra tir thye tién xir Iy phan d6i TTV ciia LCIA

T thyc tién giai quyét phan d6i TTV cta LCIA giai doan 2017-2022, c¢6 thé rut ra ba két

luan khai quat.

Thik nhdt, vé quy trinh, LCIA van hanh tha tuc phan ddi theo huéng bao dam tinh d6i tung
nhung van kiém soét rt chit nguy co lam dung: bén phan ddi phai néu can cir twong ddi sdm; bén
khong phan ddi va Trong tai vién bi phan d6i thuong duoc cho co hoi ndp ¥ kién; vu phirc tap co
thé c6 nhiéu vong trao d6i; nhung su tham gia ctia Trong tai vién bi phan ddi nén tiét ché, néu

khong d& lam phat sinh cam giac rang chinh phan hdi ctia ho dang biéu 16 dinh kién.
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Thir hai, vé cac ly do phan doi, cac bén thuong vién dan ba can cir: bat man voi viée dieu
hanh t6 tung cia HDTT; cho rang Ho1 dong Trong tai da c6 su danh gia trude vé ndi dung hodc ap
dung sai ludt; va vién dan cadc moi lién hé cua Trong tai vién voi bén tranh chap, luét su, hang luat,

chuyén gia hodc vu kién lién quan, doi khi két hop vai 1ap luan vé thiéu cong khai thong tin.

Thir ba, vé tiéu chuin chép nhan, LCIA chi thuc su chép nhan phan ddi khi quan hé bi néu
ra du gﬁn, du truc tiép va du lién quan dén viec xét xr, tire 12 dén muc co thé dat Trong tai vién
vao tinh hudng phai phan xét chinh mét chii thé ma minh c6 mdi lién hé nghé nghiép hodc ca nhan
dang ké; con nhitng lién hé xa, cii, mang tinh thé ché chung chung, hodc don thuan phan anh bat
loi t6 tung, thi hau nhu déu khong du dé thé hién rang TTV d6 khong doc 1ap hodc thiéu vo tu,
khéch quan.

Tém lai, thuc tién LCIA 2017-2022 cho théy phan ddi Trong tai vién khong dugc st dung
nhu mot hinh thirc “khang nghi gitta chimg” d6i voi quyét dinh té tung hay 1ap luan ndi dung; d6
1a mot co ché phong vé gidi han, chi phat huy hiéu luc khi ¢6 can ct khach quan du manh vé nguy
co thién vi hodc 1€ thudc. Hai truong hop thanh cong duy nhét, Decision 3 va Decision 19 déu
khong dua trén sy bat mén mang tinh chi quan cia mt bén, ma dya trén cAu tric quan h¢ da ro
nét va du gan dé mot nguoi quan sat khach quan, hop 1y c6 thé nghi ngo rang Trong tai vién kho
gilt duoc sy doc 1ap can thiét. Trai lai, cac phan dbi dua trén sai sot to tung, ngdn ngit ma TTV sir
dung, viéc chi dinh ldp lai, cong khai thong tin chua déy dt nhung thiéu khong phai céc tinh tiét
nghiém trong, hoac cac mbi lién hé qué xa, thuong sé bi bac. Day chinh la “mau s chung” quan

trong nhét cua thyc tién LCIA trong giai doan nay.

3.2. Thuec tién ICC qua mjt s6 vu viéc*

V& mit thu tuc, ICC tach bach hai 16p xem xét 1a tinh hop 1& (admissibility) cua yéu cau
phan dbi va ndi dung cta yéu cau. Pon phan d6i phai duoc ndp bang vin ban, néu 1 cac su kién
va tinh tiét lam cin cir; vé thoi han, don phai duoc ndp trong vong 30 ngay ké tir ngay bén phan

doi nhéan dugc thong bao vé viéc bo nhi€ém hodc xac nhén trong tai vién, hodc trong vong 30 ngay

40 Do tinh chat bao mat, ndi dung cac vu viéc khong duogc cong khai. Phan thyc tién viée giai quyét cac yéu cau thay
d6i TTV clia ICC dugc tong hop dua trén kinh nghiém cuia Trong tai vién Nguyén Manh Diing khi xir Iy céc vu viée
voi tu cach 1a thanh vién cua Toa trong tai ICC (ICC Court), nhiém ky 2017-2021. S6 hiéu cac vu dudi day dugc ma

hoa dé dam bao nguyén tic bao mat.
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ké tir ngdy biét dugc tinh tiét 1am phat sinh phan ddi néu thoi diém d6 dén sau. Sau khi Ban Thu
ky tao diéu kién dé trong tai vién bi phan dbi, cac bén con lai va cac thanh vién khac cua hoi dong
trong tai trinh bay y kién bang vin ban, Toa ICC s& quyét dinh dong thoi vé tinh hop 1& va, néu

can thi€t, v€ ndi dung cua yéu cau phan doi.

Nhitng cin ctr phan d6i duge ICC chip nhan thuong khong ndm & sy bat méin thuan tay caa
mot bén v6i quyét dinh td tung, ma tap trung vao cac tinh hudng c6 kha ning tao ra nghi ngo khach

quan ve¢ tinh doc 1ap hoac su vo tu, khach quan cta trong tai vién.

Mt nhém dién hinh la méi quan hé nghé nghiép gan va dang tiép dién giiva trong tai
vién voi ludt sw clia mgt bén. Trong cac truong hop nhu Case 15XXX/AAA, Case 15XXX/BBB va
mot 6 tai liéu, ICC dic biét chi y dén to hop cac yéu t6 nhu: trong tai vién va ludt su ciia mdt bén
dang cung tham gia nhiéu vy viéc khac; mdi quan hé d6 con dang tiép dién tai thoi diém nay sinh
tranh chap; viéc cong khai thong tin ban dau khong day du; va vu viée dang & giai doan dau nén
viéc thay thé trong tai vién chua giy x4o tron qua 16n cho thu tuc. Piéu déang chi y 1a ICC khéng
nhin timg yéu t6 theo cach tach rdi, ma danh gia tong thé xem lidu ca “céu trac quan hé” d6 co lam
cho mot bén co thé hop 1y nghi ngd vé sy vo tu, khach quan cia trong tai vién hay khong. Noi
cach khac, trong thuc tién ICC, mot quan hé nghé nghiép gan, dang ton tai va chua dugc cong khai
day du co thé du dé 1am phat sinh “nghi ngd chinh dang”, cho du néu chi nhin tmg manh ghép

riéng 1¢ thi chua chic da dat ngudng.

Mt nhém khdc ma ICC xem xét vit ky la nguy co dinh kién trudc va bit cin xitng thong
tin phdt sinh tir viéc trong tai vién da tham gia trong mgt vu vi¢c khdc co lién quan chat
ché. Case 23XXX/AAA lién quan dén viéc mot bén tim cach chi dinh mot trong tai vién da tung
tham gia, v&i tu cach chuyén gia, trong mot vu ICC khéc c6 1ién h¢ vai tranh Chép hién tai. Lap
luan dugc chip nhan khong chi nim & nguy co trong tai vién da hinh thanh quan diém vé cac van
dé c6 thé l3p lai trong vu méi, ma con & chd chi mot bén, luat su ciia bén d6, trong tai vién va ICC
méi biét ndi dung cacy kién da dugc trinh bay trong vu kién trudc do; trong khi bén con lai va cac
trong tai vién khac khong c6 ciing kha nang tiép can thong tin. Chinh sy bat can xtmg thong tin
nay lam nay sinh lo ngai vé mét can bang t6 tung, dong thdi 1am ting nguy co mot phan quyét co
lg1 cho bén dugc “chia sé thong tin” s€ bi tan cong vé sau. Cach nhin d6 cua ICC theo quan diém
cta Téac gia rt gan véi logic sau nay dugc Toa an Téi cao Anh trién khai trong Halliburton v

Chubb: van dé khong chi 1a thién vi thuc té, ma con 1 kha ning mot ngudi quan sat khach quan

33



¢6 thé hop 1y lo ngai rang mot bén dang c6 loi thé thong tin hodc 1oi thé tiép can ma bén kia khong

co.

Ngoai cac can ct lién quan dén doc 1ap va sy vo tu, khach quan theo nghia truyén thong,
thue tién tai ICC ciing cho thiy Téa ICC chép nhin phdn doi hoic chii dong thay thé trong tai
vién trong cdc trwong hop ngwoi dé thuc té khong con thwe hién dwgc chire nang ciia minh.
Céc vi du vé trong tai vién khong phan hdi trong thoi gian dai, cham tré nghiém trong do van dé
sttc khoe, hodc bay t6 quan diém rang minh bi rang budc boi 1énh cAm trong tai (anti-arbitration
injunction) ctia mot toa an dia phuong du noi d6 khong phai dja diém trong tai, déu duoc xem la
cac tinh hudng c6 thé dan t6i thay thé theo co ché cua Piéu 15(2) Quy tic ICC 2021. Piém quan
trong & day 14 ICC khong doi dén khi vu viéc “d6 v&” hoan toan méi can thiép; khi c6 di déu hiéu
cho théy trong tai vién bi can trd, theo luat hodc trén thuc té, trong viéc thuc hién chirc nang, hoac
khong thyc hién chirc nang theo Quy tic va trong thoi han phai ¢6, Toa ICC c6 thé chu dong mo
thi tuc thay thé Trong tai vién. Diéu nay cho thiy trong cau triic ciia ICC, bao vé tinh liém chinh
ctia quy trinh khong chi 13 loai bo su thién vi, ma con 1a bao dam rang hoi dong trong tai that sy

van hanh duoc.

O chiéu nguoc lai, nhitng phan ddi thuong bi ICC bac bo ciing 16 ra mot “mau sd chung”

kha ro.

Thik nhit la cdc phin doi bién sw bt min véi hé qua ciia cdc quyét dinh t6 tung thanh
Idp ludn vé thién vi. ICC nhin chung khong chip nhan phan ddi chi vi Hoi dong Trong tai gia han
thoi han cho bén kia, an dinh ngay ciia Phién xir theo hudng bat loi cho bén phan dbi, hay quén 1y
ho so theo cach ma mot bén cho 1a “khong cong bang”, trir khi quyét dinh d6 rd rang bat thuong
dén muc phat sinh lo ngai vé vi pham quyén dugc dbi xtr binh dang hodc quyén duogc trinh bay y
kién.

Thir hai la cdc phan déi chi dwa vao viéc mét lugt sw hodc cong ty ludt ciia trong tai vién
c6 quan h¢ qud xa, qud cii hodc khéng lién quan véi cé dong, cong ty me, hodc doi tic thwong

mai ciia mét bén. Trong cac trudng hop d6, ICC cha ¥ dén tinh trwe tiép ctia méi lién hé, mic

do hién tai ciia quan h¢, su lién quan dén chinh tranh chap dang xét va vi¢c liéu co thé ky vong

hop 1y rang trong tai vién phai biét va phai cong khai hay khong.
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Thir ba la phin doi chi dwa trén sé lwong lin bé nhigm Idp lgi. Toa ICC khong ap dung
cach dém may moéc, ma xem xét td hop nhiéu yéu td: s6 1an bd nhiém, thoi gian dién ra, cac vu

¢6 lién quan véi nhau hay khong, t¥ 1€ cc 1an bd nhiém nay so vdi toan bd thuc tién hanh nghé

clia trong tai vién, sw ton tai hay khong ciia mét quan hé dang tiép dién giira trong tai vién —

luat su — bén tranh chip, va viéc c6 hay khong viéc cong khai khong ddy du. Chinh vi vy, da co

truong hop phan ddi bi bac du ¢6 téi mudi 1an bo nhiém trong mudi ba nam, ciing nhu truong hop
bi bac khi trong tai vién c6 sau lan bd nhiém l3p lai nhung tong thé hoat dong trong tai ciia ngudi

do6 1én dén hang tram vu.

Mot diém rat quan trong khac trong thuc tién ICC 14 vai trd ctia nghia vu cong khai thong
tin. ICC rd rang coi cong khai thong tin 1a mot cong cu phong ngira va duy tri niém tin t tung,
nhung khong tuyét ddi hoa né thanh mot can ct loai trir ty dong. Diéu nay phi hop véi cach tiép
can chung ctia Hudng dan IBA 2024: néu c6 nghi ngd vé viéc ¢6 nén cong khai hay khong thi nén
nghiéng vé phia cong khai; nhung viéc di cong khai khong tu than c6 nghia 1a c6 xung dot, va
nguoc lai, viée khong cong khai ciing khong tu dong din dén viée phai thay trong tai vién. Cau
hoi quyét dinh van 1a: tinh tiét cu thé 4y, tir goc nhin cta nguoi thir ba hop 1y, c6 1am phat sinh
nghi ngd chinh dang vé tinh doc 1ap hodc su vo tu, khach quan hay khong. Noi ngin gon, trong
thuc tién ICC, nghia vu cong khai la rat quan trong, song khong phai 1a mgt “cong tac tu dong”

dan dén hau qua thay doi Trong tai vién.

Tur nhiing gi c6 thé nhan dién duoc, thuc tién ICC cho thé'ly ba két luan khai quat. Thtr nhét,
ICC tiép can phan d6i trong tai vién theo mé hinh quan tri thu tuc chit ché: sang loc nhanh vé thoi
han, cho cac chii thé lién quan co hi trinh bay, roi quyét dinh trén hd so. Thir hai, ICC dit trong
tAm vao cai nhin téng thé va khach quan, chir khong xir 1y phan ddi theo cach chi nhin mot méi
lién hé. Thi ba, ICC phan biét kha 16 giita phan dbi vi nghi ngo chinh déng vé doc 1ap, vo tu véi
phan dbi thue chat chi nham tri hodn hodc xét lai quyét dinh t6 tung. Chinh su phan biét do 1a nét
dang tham khao nhat ddi véi Viét Nam, noi thuc tién toa an doi khi van con xu huéng 14n 16n gitta
danh gia tinh vo tu cua trong tai vién voi vige xem xé&t lai ndi dung hodc cach diéu hanh thu tuc

ctia hoi dong trong tai.
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3.3. Thuec tién xir Iy phan d6i TTV ciia SIAC#!

Qua 19 quyét dinh duogc cong bd cua SIAC, ciing gidng v6i LCIA, c6 thé thily SIAC nhin
nhan phan ddi trong tai vién nhu mot co ché bao vé tinh liém chinh cua tb tung, chir khong phai
mot phuong tién dé cac bén “xét lai” céc quyét dinh tb tung hodac thay ddi cuc dién vu tranh chép.
Ty 18 phan dbi thanh cong trong bd quyét dinh nay 1a rat thap: chi c6 2 quyét dinh chap nhan phan
dbi, con lai 17 quyét dinh bac bo. Piéu d6 cho thiy tiéu chuan “nghi ngd chinh dang” vé tinh doc

1ap hodc vo tu, khach quan cua trong tai vién 1a mot ngudng chimg minh cao trong thyc tién SIAC.

3.3.1. Quy trinh xir Iy phan d6i SIAC thwong ap dung

Tir cac quyét dinh cong bd c6 thé nhan ra mot quy trinh xir Iy phan ddi kha nhét quan, thuong
duogc ap dung cho cac vu viée. Trudc hét, bén phan dbi phai ndp thong bao phan ddi bang vin ban
trong thoi han quy dinh (theo cc phién ban Quy tic SIAC trudc ndm 2025, mbc thoi han 1 14
ngay ké tir ngay nhan duoc théng bao chi dinh trong tai vién hodc ké tir ngay bén dé biét, hoic
phai biét, tinh tiét lam cin c& phan d6i. Quy tic SIAC 2025 nang mic thoi han thanh 15 ngay).
SIAC nhiéu lan bac phan ddi vi cho rang cac tinh tiét vién din da dugc biét tir 1au hoic 18 ra phai
duoc biét néu bén phan ddi thuc hién sy diéu tra t6i thiéu d6i vi thong tin cong khai. Piéu nay
thiy 16 & Decision 3, 4, 6, 8, 11, 13 va 17. N6i cach khac, SIAC khong khuyén khich cac bén “dé
danh” sy kién roi gom lai dung nhu mét cong cu chién thuét vao thoi diém thuan tién. Tuy nhién,
ngay cé khi thdy c6 van dé vé thoi han, SIAC trong mot sd vu van di tiép vao phan nodi dung dé xir

ly dat diém phan ddi.

V& trinh ty, sau khi nhan duoc thong bao phan ddi, SIAC thudng moi bén con lai va trong
tai vién bi phan ddi ndp ¥ kién bang vin ban; trong mot s6 vu, néu xét thay can thiét hoic do vu
tinh chat phirc tap ctia phan ddi, SIAC con mé thém mot vong trao doi dé cac bén va trong tai vién
nop ¥ kién cudi cung (further and final comments). Cach lam nay dugc ap dung trong cac Decision
1,2, 4,5, 6, 12, 16, 17 va 19. Trong mot ) truong hop, Téng Thu ky (Registrar) co thé quyét
dinh tam dirng t6 tung cho dén khi phan dbi duoc giai quyét; trong trudng hop khac, néu khong co

41 Téng hop 19 Quyét dinh vé xir 1y yéu cau thay doi TTV cta SIAC https:/siac.org.sg/compendium-of-siac-

challenge-decisions. Phan 3.3 nay dugc Tac gia viét dua trén 19 quyét dinh dugc SIAC cong bd cua SIAC, cac nhan
dinh ¢ phan nay chi phan anh thyc tién thé hién trong giéi han d6 ma khong nén duge hiéu 1a bao quat toan bd cac

quyét dinh khong cong bd hodc moi giai doan, véi moi phién ban quy tic cia SIAC.

36


https://siac.org.sg/compendium-of-siac-challenge-decisions
https://siac.org.sg/compendium-of-siac-challenge-decisions

1énh tam dirng td tung trong tai, trong tai vién bi phan ddi van c6 thé tiép tuc tham gia td tung cho

dén khi SIAC Court ra quyét dinh.

Néu trong mot thoi han ngén sau khi ndp phan dbi, cac bén con lai ddng y hoic Trong tai
vién tw nguyén rat lui, SIAC c6 thé chi dinh Trong tai vién thay thé ma khong coi d6 1a sy thira
nhan ring cin ctr phan dbi 1a dung. Néu khong c6 sy dong thuan cua tat ca cac bén hoic TTV bj
phan d6i khong tw nguyén rit lui, SIAC Court hodc Uy ban (Committee) do SIAC Court lap ra s&
quyét dinh yéu cau thay ddi TTV sau khi xem xét toan bo hd so. O cac quyét dinh, SIAC nhin
manh 3 rang quyét dinh ctia minh vé phan déi 1a chung thim va khéng bi khang cao trong khudn

kho Quy tic SIAC.

Mot nét dang chi y khac trong thuc tién SIAC 1a cach tiép can c6 tinh “hai ting”. Tang thir
nhét 1a sang loc vé thu tuc, nhat 1a thoi han va viée bén phan ddi c6 thuc sy moi biét tinh tiét do
hay khong. Tang thir hai 12 danh gia noi dung theo tiéu chuan khach quan: liéu mot ngudi quan st
hop 1y, cong bang va dugc cung cap day du thong tin co di dén két luan rang ton tai nghi ngd chinh
dang vé tinh doc 1ap hodc vo tu, khach quan cua trong tai vién hay khong. Noi cach khac, SIAC
khong doi hoi phai ching minh thién vi thuc té, nhung ciing khong chap nhan nhitng nghi ngd
mang tinh suy doan, cam tinh, hodc chi phan 4nh sy bat man ctia mot bén dbi véi cach didu hanh

t6 tung ctia Hoi dong Trong tai.

3.3.2. Nhirng cin cir phan d6i TTV cac bén thuwong vién din

Nhin toan bd 19 quyét dinh, c6 thé nhém céac can clir phan d61 ma cac bén thuong néu ra

thanh bdén nhém chinh.

Nhém thtr nhét 1 phan ddi dua trén cach diéu hanh t6 tung ctia trong tai vién hodc hoi dong
trong tai. Dy 1a nhom 1y do xuat hién nhiéu nhat trong cac quyét dinh dugc cong khai. Can ctr
dugc dua ra thuong la sy bét binh dbi véi quyét dinh tb tung cua HDTT vé viée xur 1y thoi han,
hodn hodc khong hoan phién hop, cach diéu hanh cudc hop trii bi cho phién xir (pre-hearing
conference), cach xtr Iy ctia HDTT vdi yéu cau cong khai tai liéu, quan 1y chimg cir, viéc cho hay
khong cho ndp thém tai liéu/witness statement, cach khoi phuc td tung sau khi tam dirng, hoac
cach hoi ddng dién dat trong thu tir va cac chi thi t6 tung (procedural orders). Thyc tién SIAC nhin
chung xem day 12 pham vi quyén diéu hanh t6 tung rat rong ciia Hoi dong Trong tai; vi vay,

chi khi hanh xir tb tung dat dén mtc lam quyén nghiém trong, cé tinh &p dao hodc lam dung 10 rét
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thi méi c6 thé lam phat sinh nghi ngd chinh dang. Con néu van dé chi ding & chd mot bén cho
ré“tng trong tai vién qua cing ran, thiéu kién nhan, hodc di dua ra quyét dinh bat loi cho minh,
SIAC thuong bac bd. Nhom can cuir nay co thé théy trong cac Decision 1, 3, 4, 8, 11, 13, 14, 18 va
19.

Nhom thir hai 13 quan hé nghé nghiép, quan hé cong ty luit, quan hé véi bén hoic voi
chii thé c6 lién quan cua Trong tai vién, thuong dugc két hop véi lap luan rang trong tai
vién khong cong khai thong tin ddy du. Pay 1a nhom cin ct duge vién dan trong Decision 6, 9,
12, 15 va 17, va mot ph'?m trong Decision 16. O day, cac bén thuong vién dan viéc trong tai vién
c6 lién hé nghé nghiép trude day voi luat su ctia mot bén, hang luat cia mot bén, hoic dang dong
thoi tham gia mot vu viéc khac c6 lién quan. Tuy nhién, SIAC khong coi moi méi lién hé déu co
gia tri nhu nhau. Nhitng lién hé qua cii, da chidm dut tir nhiéu nam trude, chi & muc cung hang luat
trong qua khir nhung khong 1am viéc truc tiép v6i nhau, hodc chi 1a thong tin cong khai ma céc
bén co thé tu kiém tra tir dau, thuong khong du dé 1am phat sinh nghi ngo chinh dang. SIAC ciing
nhan manh nhiéu 1an rang viéc khong cong khai thong tin khong tu dong dan dén viéc phai thay

doi trong tai vién; diéu quyét dinh van 13 ban thén tinh tiét khong dwoc cong khai cé that sw

di nghiém trong dé tic dong dén nhan dinh ciia mot ngwdi quan siat hop Iy hay khong.

Nhom thir ba 1a nguy co dinh kién trudc va bat can xing thong tin khi mot trong tai vién
tham gia nhiéu vu kién c6 lién hé véi nhau. Pay 1a nhom 1y do déng cht y nhét trong bo quyét
dinh SIAC, boi ciing chinh nhém nay da lam phat sinh hai truong hop phan ddi thanh cong. Tuy
vay, thuc tién SIAC cho thiy khong phai cir mot trong tai vién ngdi trong hai vu viéc lién quan 1a
mic nhién phai thay d6i. Néu hai vu tring cac bén, hodc viéc ngdi & ca hai vu cha yéu gitip tang
hiéu qua ma khong tao ra tinh hudng trong tai vién phai “xét lai” chinh quan diém truéc d6 cta
minh, SIAC van c6 thé bac phan ddi. Decision 2 cho thiy cling mét trong tai vién canh ngdi trong
hai vy c6 cting cac bén va bdi canh chong 14n khong tu dong tao thanh nghi ngo chinh dang. Nguoc
lai, trong Decision 7 va Decision 16, SIAC di chip nhan phan d6i khi xét thay su chong lan du
sau, du truc tiép, va tao ra nguy co thuc té 1a Trong tai vién s€ chiu anh hudéng boi hiéu biét riéng,

chung cur riéng hodc qua trinh nghi 4n riéng cua vu kia, phan doi méi c¢6 co hdi dugc chap nhan.

Nhom thir tu 13 nhitng cin ¢t khong phd bién, thudng thdy trong mot s6 vu cé biét ma khong
c6 tinh 13p di 1dp lai nhu cac can ctr trén, vi du nhu Trong tai vién va bén con lai c6 trao ddi véi

nhau vé thong tin ctia qué trinh hoa giai giira cac bén (von 1a dic quyén (privilege) thong tin giita
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2 bén); trinh ty chi dinh TTV khong dung véi thdéa thuan trong tai; TTV duoc chi dinh khong dap
g cac yéu cau theo thoa thudn ctia cac bén. Cac cin ctr nay dugc bén phan dbi dua ra tai Decision
5, 10, 15. SIAC dit ra ngudng thanh cong rat cao dbi v6i cac 1y do nay. Néu van dé thuc chat
1a danh gia tinh chip nhan dugc cia chimg ct, dic quyén (privilege), tinh dung sai cua quyét dinh
bd nhiém, hoic su khong hai long véi hd so nghé nghiép clia trong tai vién khi cac bén chua ting

thoa thuén tiéu chuan cu thé, thi phan ddi thuong s& khong thanh cong.

3.3.3. Nhiing truwong hop SIAC chép nhin phan doi

Trong bd 19 quyét dinh, chi ¢ hai trudng hop phan ddi dugc chip nhan. Ca hai quyét dinh
chap thuan déu xoay quanh nguy co bét binh dang thong tin trong noi bo HDTT xuét phat tir viéc
Trong tai vién bi phan ddi da tham gia vao mot vu trong tai khac co lién quan. Trong ca hai truong
hop, SIAC déu cho ring trong tai vién khong thé tyr ngan minh khéi viéc sir dung thong tin va ngay
ca nguy co vo thire st dung thong tin d6 ciing du tao ra sy nghi ngo hop 1y v6i su cong bang trong

qué trinh t tung.

Decision 7 14 vé mdt tinh huéng kha phé bién khi mét Trong tai vién tham gia c4c vu tranh

chap khac nhau giira cung cac bén véi ndi dung tuong tu.

Bbi canh din dén phan ddi: Trong tai vién bi Bi don phan d6i timg 1a Chu tich Hoi dong
Trong tai trong mdt vu tranh chip khac giita chinh cac bén nay, lién quan cing hop dong va cling
diéu khoan then chét. Trong vu trudc, tai Interim Award, HDTT d6 da dua ra cac quan diém rat
chi tiét vé cach tinh khoan boi thuong va day ciing 1a mot trong nhitng van dé can dugc giai quyét
trong vu kién trong tai nay. Bi don cho rang trong tai vién khong thé vo tu va khach quan khi xem
xét lai van dé tuong tu tai vu viéc hién tai véi cung mot van dé do trong tai vién da co hiéu biét
chu quan tir cac bang chimg va tai liéu c6 dugc tir vu trong tai trude, diéu ma cac trong tai vién

khac trong HDTT nay s€ khong thé biét duoc va tao nén sy mat can béng trong HDTT hién tai*?.

Nhin dinh ciia SIAC: SIAC cho rang day khong con 1a truong hop “tring van dé phap 1y

tuong tu” theo nghia thong thuong, ma 1a viéc cing mot trong tai vién phai quay lai dbi dién véi

42 Nguyén vin: “[A1]’s decision-making in this arbitration would be improperly influenced by evidence and
submissions adduced and made in the previous arbitration, which would not be known to the other arbitrators in this

arbitration”.
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dung van dé ma minh da ting phén tich va bay t6 quan diém trudc d6. SIAC nhén dinh, viéc Trong
tai vién bi phan dbi da bay to quan diém cua minh dwa trén 1ap lun cta cic bén va xem xét ching
ctr cung HPTT trong vu kién trudce cho thiy Trong tai vién co thé da c6 thanh kién dbi voi mot
trong nhiing van dé then chdt trong vu trong tai hién tai. Do vay, c¢6 can clr dé cho réng Bi don sé
bi 4p dat mot tiéu chuan cao hon trong viéc phai thuyét phuc Trong tai vién bi phan d6i phai thay
ddi quan diém trude ddy vé cung mot diéu khoan hop dong. SIAC ciing cho rang ngay ca khi bo
qua van dé vé dinh kién, ban than viéc Trong tai vién sé hitu su hiéu biét chu quan (subjective
knowledge) tir HDTT cii, thi cdu hoi vé viéc quan diém ctia HDTT cii ¢6 rang budc hay khong van
tdn tai, va dé tra 11 cau hoi nay, Trong tai vién bi phan ddi khong thé nao vé tu dugc va cac Trong
tai vién khéc trong vu trong tai mdi khong bao gio ¢6 duge sy hiéu biét nay. Mot nguoi quan sat
hop 1y s& thdy rang diéu nay lam anh hudng 1én niém tin vio sy cong bang ciia qua trinh t6 tung.
Do d6, SIAC nhan thiy c6 can ctr vé nghi ngd hop 1y theo Piéu 12(1) UNCITRAL Rules 2010 va

chép thuan phan ddi trong tai vién cua Bi don.
Truong hop thur hai 1a Decision 16.

Béi canh din dén phan ddi: Vu nay lién quan dén viéc Trong tai vién dong thoi ngdi trong
vu kién hién tai va mot vu trong tai khac c6 lién hé mat thiét, phat sinh tir cung hop dong, giita cac
chu thé ¢6 lién quan trong cting mot nhom cong ty, v6i sy chong 1an dang ké vé ca su kién 14n van
dé phap 1y. Nguyén don phan d6i TTV dua trén 3 can cir chinh: (i) Viéc TTV bi phan ddi ngdi
trong vu kién kia tao ra nghi ngo vé viéc liéu TTV c6 thé c¢6 su khach quan can thiét va su coi mo
dé danh gia cac tinh tiét va vin dé cua vu kién hién tai hay khong; (ii) C6 su bat cin xtng vé thong
tin gitta TTV bi phan d6i va cac TTV con lai trong vu kién hién tai boi TTV bi phan ddi ¢ cac
thong tin khong dugc dua ra trong vu kién hién tai, va cac van dé dugc thao luan ndi bd trong vu
trong tai kia; va (iii) TTV da khong cong khai thong tin cho té1 khi dugec Nguyén don va SIAC

nhéc nho, dan téi su nghi ngo chinh dang vé tinh doc 1ap va su vo tu, khach quan cia TTV.

Nhin dinh ciia SIAC: SIAC néu rat rd rang viéc khong cong khai thong tin vé sy chi dinh
song song, hodc viéc cong khai dién ra mudn, tu than né chua du dé ciu thanh can ct thay ddi
trong tai vién. Yéu t6 quyét dinh khong ndm & thoi diém cong khai thong tin, ma ndm & rai ro thuc
chét do su chéng lan gitra hai vu tao ra. Trong vu bao lanh, tién trinh d3 di dén giai doan nghi an;
vi vay, trong tai vién bi phan ddi co thé da phan tich, thdm chi da hinh thanh quan diém ddi voi

mot s& van dé phép ly va thuc té cling dang ndi 1én trong vu hi¢n tai. Thém vao d6, vi hai vu khong
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hoan toan trung cac bén va luat su, trong tai vién con c6 nguy co tiép can nhiing tai li€u, 1ap luan
hodc thdo luan ndi bd trong vu kia ma cac dé)ng trong tai va cac bén ¢ vu hién tai khong c6. SIAC
vi thé két luan rang da ton tai dong thoi nguy co dinh kién trudc va nguy co bat cin xtng thong

tin trong HDTT vu kién hién tai; tr do chép nhan phan dbi va thay ddi Trong tai vién nay.

bat canh nhau, hai quyét dinh duoc chép nhan cho théy mot diém nhét quén trong thyc tién
SIAC: phan dbi chi c¢6 co hoi thanh cong khi c6 sy giao cit dii gan giita ba yéu t6 1 cing hodc gin
cung ddi twong tranh chip, cing hodc gin cing cau hoi phap ly-thuc té trong yéu, va kha ning
thue té rang trong tai vién bi anh hudng boi hiéu biét hodc quan diém hinh thanh ngoai hd so cia
vu dang xét. Chi sy song song cua nhiéu yéu té nhu vdy mdi lam cho nghi ngo tré nén “chinh

dang” theo chuan ma SIAC ap dung.

3.3.4. Nhing ciin cir phan d6i SIAC thuwdng bac bé

Can ctr bj bac bo thuong xuyén nhét 1a sy bat man véi quyét dinh té tung. Cac quyét dinh
trong bd tai liéu nhiéu 1an nhin manh rang trong tai vién cé quyén rat rong trong viéc diéu hanh
thii tuc dé bao dam giai quyét tranh chip cong bang, nhanh chong va tiét kiém. Vi vay, viéc tir chdi
gia han, 4n dinh lai lich phién xtr theo hudng bét loi cho mot bén, tiép tuc tién hanh trong tai thay
vi dinh chi, bac yéu cau té tung ctia mot bén, hay trao d6i v6i giong diéu ngan gon, cting ran, tham
chi c6 phan khé chiu, van chwa dii dé chimg minh trong tai vién thiéu vo tu, khach quan. SIAC chi
ngé y rang loai hanh xir t5 tung nay c6 thé trd thanh van dé néu dat dén ngudng thyc su lam quyén,
ap buc hoac thé hién thai do thién léch mét cach 1o rang; con dudi ngudng do, phan ddi thuong bi

bac bo.

SIAC ciing thuong béac nhimg phan dbi dya trén cac mdi lién hé di cil, gian tiép hodc khong
dang Kké. Ch'flng han, viéc mdt luat su cia mot bén tirng lam vi¢c tai hang cua trong tai vién tu
nhiéu nam trudc nhung khong lam viéc truc tiép V01 trong tai vién; viéc hai hang luat tirng c6 lién
doanh d3 chim durt tir 1au; hay viéc mdt luat su dang tham gia vu kién tung 1a thanh vién cta hang
noi trong tai vién lam viéc trong qua khir, déu khong tu dong lam phat sinh nghi ngd chinh déng.
Nét chung trong cac quyét dinh nay 1a SIAC nhin vao mirc do gan giii, cuong do lién hé, tinh hién
tai ciia mdi quan h¢ va tac dong thuc té cua quan hé do ddi véi viée ra quyét dinh trong vu dang
xét. Néu thiéu cac mét xich 4y, phan d6i s& khong thanh cong, ké ca khi trong tai vién 18 ra c6 thé

cong khai thong tin do than trong hon.
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Mot nhém phan ddi khac ciing thudng that bai 1a phan d6i dya trén viée trong tai vién dong
thoi tham gia hai vu ¢6 lién h¢, nhung mic do chéng 14n chua du sau. Chi riéng viéc cung mot
trong tai vién dugc chi dinh ¢ hai vu gitra cting cac bén, hodc hai vu c6 bdi canh thyc té giao thoa
phan nao, chua du dé suy ra c6 bét cin ximg thong tin hodc thién 1éch. Piéu SIAC quan tim khong
phai 1 su trung ldp hinh thic, ma 14 viée liéu trong thuc té trong tai vién c6 phai danh gia lai ding
van dé ma minh da c6 quan diém trude d6 hay khong, va liéu dng c6 nim giit mot “kho” théng tin
ngoai hd so vu dang xét ma cac ddng trong tai hodc cac bén khac khong co hay khong. Néu nguy

co d6 chua dii cu thé, SIAC thién vé phia giir nguyén hoi dong trong tai.

Dbi v6i viec khong cong khai thong tin, SIAC cau héi quyét dinh van 1a: néu thong tin ay
dugc cong khai dung luc, liéu mot ngudi quan sat hop 1y cé that sy nghi ngo tinh vo tu, khach
quan hodc doc lap cuia trong tai vién hay khong? Néu cau tra 161 1a khong, thi viéc cong khai thiéu
sot khong ty dong 1am phan ddi thanh cong. Néi cach khac, ty than viéc khong cong khai khong
lam TTV d6 khong ddc 1ap, vo tu, khach quan, ma can phai xem ban chét cua thong tin khong

dugc cong khai do cé du nghiém trong hay khong.

3.3.5. Nhin xét chung va két luin

Thuyc tién SIAC cho thdy phan dbi trong tai vién 1a mot co ché kiém soét can thiét nhung
dugc 4p dung trong nhimng truong hop rat giéi han. SIAC khong dé thay doi trong tai vién chi vi
c6 tranh c@i to tung hodc vi xuét hién mot mdi lién hé theo nghia rat rong. Diéu thuong tao ra khac
biét 1a muc do gan g, truc tiép va hién hiru ctia rii ro anh huong dén viée ra quyét dinh. Chinh &
diém do, bd 19 quyét dinh cua SIAC dem lai mét bai hoc thyc hanh kha rd: phan ddi chi c6 sirc
nang khi bén phan dbi chimg minh dwgc ring van dé minh néu ra khong chi “gay khé chiu”, ma
that sy 1am lung lay niém tin ctia mot nguoi quan sat hop 1y vao tinh v6 tu, khach quan ciia trong
tai vién trong vy tranh chap cu thé. Pong thoi, SIAC ciing kién quyét khong dé phan d6i bi bién
thanh mot cong cu tri hodn, mot cach xét lai quyét dinh t6 tung, hay mot phuong tién gy ap luc
1én hoi dong trong tai. Pay 1a diém rat dang tham khao khi lién hé v6i bbi canh Viét Nam: néu
mubn co ché phan d6i TTV van hanh hiéu qua ma khong bi lam dung, diéu quan trong khong chi
1a néu can ctr that rong, ma con phai thiét ké rd thoi han, thim quyén ra quyét dinh, nghia vu cong
khai thong tin va dic biét 1a tidu chuan danh gia thuan tay khach quan dbi véi “nghi ngd chinh

dang”.
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3.4. An 1§ Halliburton v Chubb*® va bai hoc vé thién vi biéu hién (apparent bias) va nghia

vu cong khai thong tin (disclosure)

An 1& Halliburton Company v Chubb Bermuda Insurance Ltd [2020] UKSC 48 dugc soan
thao chii yéu bai Thadm phan Hodge (Lord Hodge) duoc xem 1a cot mdc quan trong cua luit trong
tai Anh vé thién vi biéu hién (apparent bias) va nghia vu cong khai thong tin (disclosure). Piém
dic biét cta vu 4n 13 Toa an Tdi cao Anh déng thoi di dén hai két luan tudng nhu cang kéo nhau:
trong tai vién da vi pham nghia vu phép 1y phai cong khai thong tin, nhung trén chinh cac dir kién
ctia vu viéc thi van chua da dé loai bo trong tai vién vi thién vi biéu hién. V& sau, hudng tiép can
cua vy an con duogc luat hoa trong Pao luat Trong tai Anh 2025, von dat nghia vu cong khai thong

tin 1én nén tang thanh vin va bt budc.

3.4.1. B6i canh va dién bién vu viéc

Ngudn gbc tranh chip nam ¢ tham hoa Deepwater Horizon nam 2010. Sau khi Toa lién bang
Hoa Ky phéan chia trach nhiém gitra BP, Transocean va Halliburton, Halliburton da dan xép cac
yéu cau bdi thudng tu v6i s6 tién xap xi 1,1 ty USD; Transocean ciing dan xép va ndp cac khoan
tién phat dang ké. Ca Halliburton va Transocean déu yéu cau Chubb boi thudng theo cac hop dong
bao hiém dang Bermuda Form. Chubb tir chdi, cho rang viéc dan xép khong hop 1y va Chubb da
hanh xtr hop 1y khi khong chap thuan cac dan xép d6. Cac hop ddng nay duogc diéu chinh boi luat
New York nhung lai quy dinh trong tai ad hoc tai London véi Hoi dong Trong tai gdm ba Trong
tai vién.

Thang 1 nam 2015, Halliburton khoi kién Chubb tai trong tai c6 dia diém trong tai tai
London. Trong vu trong tai gitta Halliburton va Chubb, mdi bén chi dinh mot trong tai vién nhung
khong thong nhét dugc nguoi lam Chu tich Hoi dong Trong tai, nén Toa an cp cao Anh (English
High Court) phai can thiép va bd nhiém ong Kenneth Rokison lam Trong tai vién thi ba theo dé
xuét ctia Chubb. Ong Rokison di cong khai rang ong timg va dang tham gia mot sé vu trong tai
khac c6 Chubb 12 mot bén; Toa van cho rang nhitng 1an bd nhiém d6 khong can tré viéc 6ng duoc

bd nhiém trong vu Halliburton.

43 Tham khao 4n 1& Halliburton v Chubb tai: https://supremecourt.uk/cases/uksc-2018-0100
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Sau do, thang 12 nam 2015, 6ng Rokison nhan thém mot bd nhiém tur phia Chubb trong mat
vu trong tai khac do Transocean khdi xudng lién quan cung sy kién Deepwater Horizon; (Vu 2).
Viéc bd nhiém dugc thuc hién boi cting hang luat Clyde & Co, ciing 12 luat su ciia Chubb trong vu
Halliburton; trong ndi b Chubb, ciing mot ngudi quan 1y phu trach ca hai yéu cau bdi thuong.
Trude khi nhan chi dinh tham gia & Vu 2, 6ng Rokison ¢6 thong bao cho Transocean vé vu
Halliburton, nhung lai khong thong bao nguoc lai cho Halliburton vé viéc Chubb dang tiép tuc chi
dinh 6ng ¢ vu kia. Thang 8 nam 2016, 6ng con nhan thém mot bo nhi¢m nira trong mot vu khéc
ctia Transocean voi mot nha bao hiém khac (Vu 3); viéc nay ciing khong dugc cong khai cho

Halliburton.

Ngay 10 thang 11 nam 2016, Halliburton phat hién hai 1an bo nhiém nay va vién dan Hudng
dan IBA vé xung dot loi ich dé yéu cau giai thich vi sao khong c6 cong khai thong tin trude do.
Cing thang ting 1én khi Chubb cong khai ban trinh bay trong Vu 2, cho thiy cac 1ap luan bao chita
cta Chubb & vu d6 cé su tuong déng dang ké véi 1ap luén cua Chubb trong vu Halliburton, dac

biét vé van d¢é tinh hop 1y ciia thoa thuan dan xép va mot van dé giai thich hop dong bao hiém.

Halliburton sau d6 da dé nghi 6ng Rokison rut lui khoéi vu kién gitra Halliburton va Chubb,
nhun TTV khong dong y. Do d6, Halliburton ndp don 1én Toa theo Diéu 24(1)(a) cua Pao luat
Trong tai Anh 1996 dé yéu cau thay doi ong Rokison.

Ca Toda cap so tham 1an Toa Phuc tham (Court of Appeal) déu bac yéu cau thay doi trong tai
vién. Khi vu viéc 1én Toa an Téi cao Anh (Supreme Court), Toa van bac khang cdo ciia Halliburton,
nhung dong thoi sira lai nén tang 1ap luan: khac voi cap dudi, Toa Téi cao khiang dinh rang di co
vi pham nghia vu cong khai thong tin theo luat Anh, tuy nhién vi pham d6 xét tai thoi diém giai
quyét yéu cau thay d6i TTV chua dn t6i két luan c6 thién vi biéu hién du mirc dé budc phai thay

Trong tai vién.

3.4.2. Khang cao tai Toa Toi cao va nhan dinh cua Toa Toi cao

Toa Toi cao nhan dinh 2 van dé chinh can xem xét la:

—  Liéu trong tai vién c6 quyén chap nhan viéc dwge chi dinh trong nhieu vu trong tai lién

quan dén cung mét van dé hodac cac van deé cé suw chong lan, trong do chi c6 mot bén la
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bén chung hay khong va & muc dd nao, ma viéc d6 khong lam phat sinh biéu hién bé ngoai
vé su thién vi; va
—  Liéu trong tai vién c6 thé chap nhan nhiéu su chi dinh nhu vdy ma khong can thuc hién

nghia vu cong khai thong tin hay khong va & muc dj nao.

Halliburton dua ra quan diém rang ho khong cho rang éng Rokison c6 bat ky hanh vi sai trai

c0 v hodc thién vi thyc té nao, ma phan déi TTV cta ho dua trén biéu hién ve sw thién vi vo thirc

(apparent unconscious bias), dua trén 5 cin cir cu thé sau**:

(1) ong Rokison da nhan lgi ich tir mdt su chi dinh co tra thu lao theo dé cur ctia Chubb khi

ong dang ngdi lam trong tai vién trong vu hién tai;

(ii) khi 1am nhu vay, 6ng d tao cho Chubb mot lgi thé khong cong bang do Chubb 1a bén
chung trong hai vu trong tai lién quan vdi nhau, cung c6 mot trong tai vién chung, trong khi
Halliburton khong biét vé thu tuc t6 tung ctia Vu 2, va do d6 khong biét liu, va & muac do nao, ong

Rokison c6 thé bi anh hudng trong vu 1 bai cac 1ap luan va ching ctr trong Vu 2;

(iii) Chubb c6 thé trao d6i voi ong Rokison trong Vu 2, chang han bang cac ban dé trinh va
chtng ¢t ma Chubb dua ra, vé nhitng van dé c6 thé lién quan dén vu kién hién tai, va biét dugc
phan hoi ctia 6ng Rokison ddi véi cac trao doi do, trong khi Halliburton khong ¢ théng tin vé cac

trao doi nay;

(iv) 6ng Rokison di khong cong khai viéc bd nhiém cta minh cho Halliburton va do dé
Halliburton di khong c6 co hoi dé danh gi liéu viéc bo nhiém nay co thé din dén sy khong cong

bang hay khong; va

(v) 6ng Rokison d khong quan tdm ding muc dén loi ich cua Halliburton trong viéc bao
dam tinh cong bang cua thu tuc t6 tung. Theo diém (v), Halliburton ciing cho rang 6ng Rokison
chi quan tam dén diéu ma 6ng va Chubb mong mubn, d6 1a viéc 6ng duge chi dinh 1am trong tai

vién trong Vu 2.

1.1.2. Lap luan cia Toa Téi cao

44 Poan 41 Ban an Halliburton v Chubb cua Toa Tbi cao
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Toda an THi cao Anh bét dau tir mot nguyén tic nén tang: trong tai vién, ciing nhu thim phan,
khong chi phai vo tu trén thuc té ma con khong dugc tao ra biéu hién hop 1y cta su thién vi, bdi
cong 1y khong chi phai dugc thuc hién ma con phai duge nhin thiy 1a duge thuce hién*S. Toa nhan
manh rang phép thir cia luat Anh 13 phép thir khach quan cia “nguoi quan sdt céng bang va dwoc
cung cdp day dii théng tin” (the informed and fair-minded observer), va ngudi quan sat ndy “khéng
phdi la nguwoi dé dai, nhung ciing khéng phdi la nguoi qud nhay cam hay qud nghi ngo” (neither
complacent nor unduly sensitive or suspicious). Quan trong hon, Toa khiang dinh phép thir khach
quan 4y ap dung nhu nhau d6i voi thAm phan va moi Trong tai vién; khong c6 ngoai 1 riéng cho
Trong tai vién do mét bén chi dinh khi ban vé yéu cau vo tu, khach quan, nghia la Trong tai vién
do mgt bén chi dinh cling phai dap tng tiéu chuan nhu céc Trong tai vién khéc khi noi vé su vo tu
va khach quan®®. Do d6, cau héi can giai quyét khong phai 13 mot bén c6 “cam thay kho chiu” hay
khong, ma 13 liéu mot ngudi quan sat khach quan, biét diy du nhiing tinh tiét lién quan, co di dén

két luan réng tdn tai kha nang thuc sy vé thién vi hay khong.

T bai test khach quan d6, Toa di tiép téi van dé cdt 16i thir hai 1a nghia vu cong khai thong
tin. Khac véi su mo ho ton tai trong mot sd phan quyét trude day, Toa an Tdi cao tuyén bd dut
khoat rﬁng tdn tai mot nghia vu phép 1y budc Trong tai vién phai cong khai, dugc bao ham trong
nghia vu theo Diéu 33 Pao luat Trong tai 1996 budc trong tai vién phai hanh xir cong béng va vo
tu. Theo Toa, khi Trong tai vién nhan chi dinh trong nhiéu vu viéc ¢ cung hodc chong lan ddi
tuong ma chi c6 mot bén chung, va nhiing tinh tiét d6 c6 thé hop 1y lam phat sinh lo ngai vé thién
vi trong mét ngudi quan sat khach quan, thi trong tai vién phai cong khai cho bén khong phai 1a
bén chung biét. O day, Toa Tbi cao di dua ra mot nhan dinh quan trong vé viée danh gid nghia vy
cong khai thong tin cia Trong tai vién: khi xem xét mot trong tai vién c6 vi pham nghia vu cong
khai thong tin hay khong, toa an phai nhin vao thoi diém trong tai vién biét hodc 1& ra biét vé
cac tinh tiét cin cong khai, cht khong dugc dung nhiing thong tin xuat hién sau nay dé danh gia

nguoc lai?’.

45 Nguyén vin doan 1 cia ban an Toa tdi cao: “4 judge or arbitrator, who is not in fact subject to any bias, must also

not give the appearance of bias: justice must be seen to be done.”
46 Poan 31 cua ban an Toa tbi cao.
47 Nguyén vin doan 119 ban an cta Toa Tdi cao: “The Court of Appeal (para 70) held that, as disclosure was required

of circumstances that might lead to a conclusion of apparent bias, the question of what is to be disclosed is to be
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Toa cling 1am rd gidi han giita cong khai thong tin va bao mat cuia trong tai**. Nghia vu cong
khai khong cho phép Trong tai vién tiét 16 moi chi tiét cia vu trong tai khac; nhung trong diéu kién
binh thuong, trong tai vién van co thé cong khai tdi thiéu nhiing théng tin nhu: danh tinh ciia bén
chung yéu cAu bd nhiém; tinh chét cta viéc bd nhiém méi 1 b nhiém bsi bén hay bédi co quan
thir ba/toa an; va viéc vu moi phat sinh tir cing mot bién ¢b hodc sy kién. Toa cho réng, trong mot
s6 bdi canh hanh nghé, ¢ thé suy doan duoc sy dong ¥ cta cac bén ddi véi loai cong khai gidi han
nhu viy ma khong can chd su chip thuan riéng ting 1an. Cach giai thich nay dic biét quan trong,
boi né thao go 1ap luan von thuong dugc vién din dé bién minh cho viéc khong cong khai: Tinh

bdo mat trong tai can trd viéc tiét 16 thong tin.

Ap dung cac nguyén tac trén vao vu viéc nay, Toa Toi cao gidi thich 2 cau hdi da néu nhu

sau.

Van dé 1: Trong tai vién co dwgc nhdn chi dinh nhiéu vu viéc co lién quan hodc chong
lan khi chi c6 mgt bén chung trong cdc vu, ma khong tao ra biéu hién cua sw thién vi hay

khong?¥

Véi cau hoi nay, Toa nhan dinh rang Co thé duoc, va viéc nhan nhiéu chi dinh nhu vay tu
n6 chua chic da tao ra biéu hién cua viéc thién vi. Nhung ciing khong thé noi 1a khong bao gid tao
ra biéu hién d6. Tét ca phu thudc vao hoan canh cu thé cua tung vu, dac biét 1a tap quan trong linh

vuc trong tai do.

considered prospectively. A court when later assessing whether there should have been disclosure must have regard
to the circumstances prevailing at the time when the arbitrator acquired the requisite knowledge of those
circumstances and disregard matters of which the arbitrator could not have known at that time. I agree with that
conclusion. A determination as to whether an arbitrator has failed to perform a duty to disclose can only be made
by reference to the circumstances at the time the duty arose and during the period in which the duty subsisted. The
question whether there should have been disclosure should not be answered retrospectively by reference to matters

known to the fair-minded and informed observer only at a later date.”

8 Phan ¢) The relationship between disclosure and the duty of privacy and confidentiality (doan 82-105) ban 4n ciia
Toa én Tbi cao

49 Phan (vi)(a) Issue 1 (doan 125-131) ban 4n ctia Toa 4n Téi cao
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Toda nhan manh rang mot ngudi quan sat hop 1y s& xét ca diéu khoan hop dong, tinh tiét vu
vi€c, vai tro cua Trong tai vién do mot bén chi dinh, va tap quén cua tung linh vuc. Vi du, trong
mot s6 linh vye nhu hang hai (maritime), hang hoa (commodities), tai bao hiém (reinsurance), viéc
cung mot trong tai vién dugc chi dinh trong nhiéu vu lién quan co thé 1a chuyén phé bién va duge
cac bén trong nganh chap nhin. Nhung trong cac linh vuc khac, diéu nay cé thé bt thuong hon
va dé tao nghi ngd hon. Toa Téi cao dong ¥ v6i Toa Phic tham rang viéec mot Trong tai vién nhan
nhiéu vu ¢6 cung hoac chéng 14n mot sb van dé va chi c6 mot bén chung thi khong tu dong dan
dén thién vi biéu hién. Nhung toa cling noi rd: néu noi réng viéc chi dinh 13p lai khong bao gio tu
n6 du dé tao thién vi biéu hién thi toa khong dong ¥. Ly do 1 bén chung c6 thé c6 loi thé thong tin
$0 v&i bén con lai, vi du biét duoc phan ng cua trong tai vién véi chimg cu/lap luén trong mot vu

khac™.

Vin dé 2: T rong tai vién co dwoc nhdn chi dinh nhiéu vu vigc c6 lién quan hodc cho”‘ng
ldn ma khéng cin cong khai thong tin cho bén khong phdi bén chung trong cdc vu kién hay

khong?’!

V& van dé nay, Toa Tbi cao dua vao Hudng dan IBA, theo d6, Danh sach Cam c6 nhéc dén
truong hop Trong tai vién dugc mot bén hodc don vi lién két cia mot bén chi dinh tir hai 1an tro
1én trong ba nam, hodc dang/da timg lam Trong tai vién trong vu khac lién quan dén mot bén. Tuy
nhién, chu thich ciia Huéng dan IBA c6ng nhédn rang trong mét s6 linh vyc nhu nhu hang hai
(maritime), thé thao (sports), hang hoa (commodities), ngudn mg vién Trong tai vién nho va cac
bén thuong xuyén chi dinh cung mot nguoi, nén néu tit ca cac bén déu quen voi tp quan dé thi

c6 thé khong can cong khai thong tin.

Tém lai, v6i vin dé 2, Toa Téi cao nhan dinh réng trir khi cac bén c6 thoéa thuan khac, Trong
tai vién c6 nghia vu phap 1y phai cong khai cac thong tin va trudng hop c6 thé gay ra nghi ngd hop
1y vé viéc o su thién vi. Viéc chi dinh 13p lai c6 thé can phai cong khai, tiy thyc tién va tap quan

cta linh vuc tranh chap. Néu viéc cong khai thong tin la can thiét ma Trong tai vién van nhan céc

50 Poan 130-131 ban 4n cia Toa an Tbi cao

51 Phan (vi)(b) Issue 2 (doan 132-136) ban an ciia Toa an THi cao
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chi dinh trong cac vu khac nhau va khong cong khai thong tin, diéu ndy c6 thé tao ra biéu hién cta

su thién vi>2.
Két lugn cua Toa Toi cao

Toa Tdi cao nhan dinh ring trong Bermuda Form arbitration, Trong tai vién phai cong khai
viéc minh duogc bd nhiém trong nhiéu vu trong tai c6 cung hodc chéng 14n noi dung, néu cac vu do
chi c6 mdt bén chung. Ly do la: trong mot s6 linh vuc trong tai chuyén biét nhu cuia GAFTA hoac
LMAA, viéc cung mdt trong tai vién duoc chi dinh trong nhiéu vu lién quan c6 thé 1a tap quan phé
bién. Cac bén tham gia trong linh vuc d6 thuong biét va chap nhan viéc nay, nén c6 thé khong can
cong khai. Nhung d6i véi Bermuda Form arbitration, tda cho rang chwa chimg minh duoc c6 mot
tap quan nhu vdy. N6i cach khéac, khong thé mic nhién cho ring cac bén trong Bermuda Form
arbitration déu biét va chép nhén viéc trong tai vién nhin nhiéu vu lién quan ma khong can cong

khai*3.

Toa con luu y thém mot diém thyc té: trong loai tranh chip nay, cong ty bao hiém (Chubb)
thudng 13 bén tham gia thudng xuyén trong cac vy tranh chap, con bén yéu ciu bdi thuong c6 thé
khong phai 1a cac bén lap lai (Nguyén van: “... the claimant in such an arbitration may often not
be a repeat player while an insurance company is much more likely to be”). Vi vay, néu trong tai
vién dugc cong ty bao hiém chi dinh trong nhiéu vu lién quan, bén con lai co thé bi bat loi do
khong biét hét cac mdi lién hé do. Ap vao vu Halliburton v Chubb, tda két luan ong Rokison co
nghia vu disclosure viéc dugc Chubb chi dinh trong Vu 2 cho Halliburton, vi tai thoi diém do6 viéc
¢6 cac vu kién lién quan, chi c6 mot bén chung, 14 tinh tiét c6 thé hop 1y 1am phat sinh kha ning

thuc su ¢o6 su thién vi.

Tuy nhién, cudi cing, Toa Tdi cao quyét dinh khong thay doi Trong tai vién Rokison. Ly do
1a tai thoi diém giai quyét yéu cau thay d6i Trong tai vién (thang 1 niam 2017), khi xem xét toan
b thong tin da biét luc d6, mot nguoi quan sat hop 1y s& khong két luan c6 kha nang thyc té xay

ra viéc thién vi>*. Toa cho ring viéc ong Rokison khong cong khai thong tin 1 do so suat ma khong

32 Poan 136 béan 4n cua Toa an Toi cao
33 Poan 137 béan 4n cua Toa an T6i cao

> Poan 150 ban 4n cia Toa an Toi cao
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phai ¢d tinh che gi?iu55 . Mit khéc, chi c6 mot sd tinh tiét rat han ché bi chéng lan gifra cac vy, va
khong cé béng chirng 6ng Rokison nhan g1 ich tai chinh bi mat hodc co6 thai d thu ghét, &c cam
v6i Halliburton sau khi bi khiéu nai. Toa con ghi nhan 6ng phan hdi mot céch lich su, chirng muc

va cong bing®.

3.4.3. Cac nguyén tic dwoe rit ra tir an 18 Halliburton v. Chubb
Tir 4n 18 nay, Téac gia cho rang co thé rat ra bon bai hoc:

Thir nhat, nghia vu cong khai phai dwoc nhin nhu mét nghia vu phong ngira, phuc vu quyén

ctia cac bén dugc danh gia rii ro t tung trong, chir khong phai chi 1a mot tha tuc hinh thuc.

Thir hai, khong cong khai thong tin 1a mot yéu t6 quan trong khi ddnh gid, nhung khong phai
1a “chia khéa van nang” dé loai bo trong tai vién.

Thir ba, cac trudng hop bd nhiém song song trong nhitng vu c6 ciing hodc chong 1an van dé,
chi c6 mot bén chung, 1a nhom tinh hudng dic biét nhay cam vi ching vira ham chira nguy co dinh
kién trude, vira co thé tao ra bat can xtng thong tin.

Thir tw, phép thir cudi ciing van phai 1 phép thir khach quan ciia ngudi thi ba quan sat hop

ly, chir khong phai sy ngd vuc chii quan ctia chinh bén phan doi.
4.  Lién hé boi canh & Viét Nam va dé xuit

4.1. M@t sé quyét dinh ciia TA tuyén hily PQTT do TTV khéng ddc lap, vé tw va khich
quan — so sanh véi qudc té
Tac gia gidi thidu tom tat mot sé quyét dinh hay PQTT ciia Toa an Viét Nam c6 lién quan
tGi cn cir trong tai vién khong doc 1ap, vo tu, khach quan. Ba quyét dinh nay khong nham dai dién

cho xu hudng xét xir cia cac Toa an c6 tham quyén xem xét viéc hity PQTT tai Viét Nam.

55 Poan 148-149 ban 4n cua Toa an Tbi cao

3 Poan 150 ban 4n ctia Toa an Toi cao
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Dau tién, tai Quyét dinh sé 09/2021/QP-POTT cia Toa an nhan dan Thanh phd Ha Noi¥/,
bén yéu cau da yéu cau huy phan quyét trong tai do trai nguyén tic co ban ctia phap luat Viét Nam,
cu thé: (i) HDTT khong ton trong thoa thuan cua cac bén khi sir dung tiéng Viét dé giai quyét tranh
chip, trong khi hop dong quy dinh ngdn ngi sir dung 1 tiéng Anh; (i) HPTT khéng bujc nguyén
don chirng minh thiét hai la thiéu khdch quan, vé tw theo khodn 2 Diéu 4 Ludt TTTM; (iii)
HDTT gui thong bao mudn dan dén viéc bén yéu cau khong du thoi gian chuan bi cho phién hop
va moi luat su; va (iv) Hop dong v6 hiéu do trai voi quy dinh ciia phap luat Viét Nam nén thoa

thuén trong tai vo hi¢u.

Hoi dong xét don da khong chip nhan yéu cau huy PQTT dua trén cin ci: (i) Toa an khong
xét xtr lai cac van dé vé ndi dung; (i) viec HDTT st dung ngdn ngir tiéng viét nhung trong toan
bd qué trinh giai quyét vu an, bén yéu cau khong c6 phan dbi thi bén yéu cau mat quyén phan
d6i’s; (1i1) vé tinh khach quan, vO tu cua trong tai vién, Ho1 déng xét don nhan théy HDTT chép
nhan yéu cau ciia nguyén don 1a ding thyc té vi dy 1 chimg cr moi ngudi déu c6 thé nhin thiy,

khong can thiét phai ching minh.

O Quyét dinh s6 08/2019/QP-PQTT cua Toa an Nhan dan Thanh phd Ha Noi*%, nguyén don
yéu cau huy phan quyét trong tai voi 1y do: (i) HDTT khéng ton trong va bao vé quyén dan sy cia
nguyén don, khong tuan theo quy dinh phap luat khi xac dinh lai thoi hi€u khaoi kién; (i) HDTT
ap dung khong thng nhat cac quy dinh phap luat trong viéc xac dinh thoi hiéu ap dung ddi véi
yéu cau kién lai cta bi don; (iii) HPTT khéng khdch quan va khong tuén theo quy dinh phdp
Iudt khi sie dung chi phi xdy dung wéc tinh dé quyét dinh so tién béi thuwong theo yéu cdu kign

lai ma khéng xdc dinh chi phi thue té; va (iv) HPTT khong xem xét mot cach khach quan yéu

cau ctia nguyén don vé phi cham tra. Hoi dong xét yéu cau da két luan, HDTT di c6 sw phin biét

doi xir khong cong bing véi K trong qua trinh giai quyét tranh chip, vi pham nguyén tic co

bén ciia phap luit Viét Nam. Cu thé, bi don phai c6 nghia vu thanh toan theo cac IPC da duoc

phé duyét nhu méi thanh toan duoc mot phan ctia IPC s6 33 khi tit ca IPC déu qua han thanh toan,

57 Tham khao Quyét dinh 09/2021/QD-PQTT duoc trich din tai day: https:/mcac.vn/nhung-van-de-ve-trong-tai-

thuong-mai-the-hien-trong-quyet-dinh-so-09-2021-qd-pqtt

58 Piéu 13 Luat Trong tai thwong mai 2010

% Truy cap Quyét dinh sb 08/2019/Qb-PQTT tai https://congbobanan.toaan.gov.vn/2tal017535t1cvn/chi-tiet-ban-an
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vi vy phai duoc x4c dinh 1a mot khoan no cta bj don ddi v6i nguyén don theo HD x4y dung. Tuy
nhién, HDTT d3 bac yéu cau ndy cua nguyén don. Hon thé nita, d6i v6i yéu cau kién lai cta bi
don, Hoi déng cling nhan dinh réng viéc HDTT chép nhén yéu cAu kién lai 1a khong phu hop voi
ban chit vu viée va sy thoa thuin cia cac bén trong hop dong ma yéu cau khoi kién cia nguyén
don lai khong duoc HDTT chép nhén 1a khong hop 1y. Hoi ddng xét yéu cau huy PQTT ciing lap
luan rang du day 1a phan noi dung ctia vu tranh chp, Hoi ddng van xem xét vi phan ndi dung nay

da ching minh viéc HDTT c6 khach quan hay khong khi giai quyét vu viéc.

Quyét dinh sé 04/2020/QD-PQTT ngiy 29 thang 5 nam 2020 ciia Toa an Nhan dan Thanh
phd Ha Noi®® tuyén hily phan quyét trong tai gitra Cong ty B va Cong ty NC. Mot trong nhiing 1y
lo Toa 4n tuyén hiy phan quyét xuat phat tir viéc Hoi dong Trong tai khong thu thap chimg cir
theo yéu cAu ctia mot bén. Do d6, Toa an da nhan dinh rflng “Twr viéc thu thdp chung cur chua dcfy
it dan t6i phan quyét ciia Hoi dong trong tai chwa dam bdo sw vé tie, khach quan nén da vi pham
khoan 2, khodn 3 Piéu 4 Ludt Trong tai thuwong mai quy dinh: “Trong tai vién phai doc lap, khach

2999

quan, vo tw va tuan theo quy dinh cua phap ludt’.

Ngoai ra, tir kinh nghiém xét xtr cac vu tranh chip tai VIAC ciia Tac gia Nguyén Manh
Diing, Téac gia tom tat ngan gon mot sd tinh hudng cac bén tranh chip yéu cau thay d6i TTV nhu

Sau:

Vu tranh chd'p 1:

Bi don phan ddi tu cach trong tai vién cua Trong tai vién X khi 6ng dugc VIAC chon lam
TTV canh thtr 2 giai quyét vu tranh chép (thay cho 1 TTV canh da tir nhiém trudc d6), dua vao
thong tin cong khai cua 6ng X nhu sau: “Hién nay toi va trong tai vién A [TTV canh con lai trong
vu tranh chip] cing la thanh vién ciia mét Hoi dong trong tai trong mdt vu tranh chdp khdc khéng
6 lién quan gi dén vu tranh chdp hién nay”. Bi don cho rang “Viéc hai trong tai vién cung la
thanh vién trong mgt Hpi dong trong tai khdc (i) gy nghi ngo vé su dc ldp, khach quan cia
trong tai vién, vi pham tiéu chudn va nguyén tic co bdn ciia trong tai vién, dong thoi, (i) thudc

trieong hop xung dét loi ich trong trong tai quoc té, thuéc Danh Sach Cam néu tai Muc 3.2.13

60 Tham khao Quyét dinh s6 04/2020/QD-PQTT ngay 29 thang 5 ndm 2020 ctia Toa 4n Nhan dan Thanh phd Ha Noi
tai: https://congbobanan.toaan.gov.vn/2ta521364t1cvn/chi-
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Phan I, Hwéng din ciia Hiép héi Ludt sw Quéc té vé xung dét loi ich trong trong tai nim 2014,

vira dwoc cdp nhdt vao thang 02 nam 2024 (IBA Guidelines)”.

Hoi dong Trong tai sau d6 da bac phan ddi ciia Bi don. Pay chi 1a mot trong s it cac trudong
hop ma cac bén tranh chip yéu cau thay d6i TTV mdi khi c6 thong tin cong khai, bat ké thong tin
cong khai d6 co thuc sy roi vao truong hop tao ra sy nghi ngd hop 1y vé tinh doc 1ap, vo tu va
khach quan caa TTV hay khong. Trong khi d6, nhu da dé cap & Phan 1.3 trén day, Huéng dan IBA
cling di khang dinh: Viéc TTV cong khai khong tw n6 c6 nghia rang TTV khong doc 1ap, vo tu va
khach quan.

Vu tranh chip s6 2:

Bi don yéu cau thay d6i 6ng A (1a mot trong hai TTV canh cta vu tranh chap). Béi canh dan

dén yéu cau thay d6i TTV nhu sau:

Ong A 1 luat su thanh vién (partner) va ngudi dai dién theo phap luat ciia Cong ty Luat X.
Trong khoang 1 nam trg lai ddy, mot s6 luat sw cia Cong ty Luat X (khong bao gdm ong A) tham
gia dai dién cho Cong ty B tai Toa an chdng lai Cong ty C. Cong ty C va Bi don déu 1a cong ty

con cua Cong ty D.

Bi don d phan ddi viéc ong A 1a TTV trong vy tranh chép, cho rang c¢6 xung dot loi ich vi':
“3.1.4. Trong 3 nam tré lai day, Cong ty/té chirc cia Ong/Ba dd cung cdp dich vu cho hodc chong
lai mét bén hodc don vi truc thudc/don vi lién két ciia mot bén vé mot van dé khong lién quan

nhung Ong/Ba khéng tham gia vao viéc cung cdp dich vu nay.”

“3.3.3. Mot ludt su, dong nghiép trong cong ty/té chire ciia Ong/Ba la Trong tai vién, ludt sw, dai
dién trong mot tranh chcfp khac lién quan dén cung mot hodc cdc bén hodac don vi truc thuoc/don

vi lién ket cua mot bén.”

“3.4.1. Cong ty/td chirc ciia Ong/Ba dang cung cip nhitng dich vu chong lai mot bén hodc don vi

truc thudc/don vi lién két cua mot bén.”

61

Cac truong hop trong Ban tuyén b cia TTV VIAC: https:/viac.vn/images/Arbitration/Administered-of-
Arbitration/Arbitrator-Statement/%5BVIAC%S5D-Ban-Tuyen-bo-cua-TTV.pdf
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Sau khi c¢6 phan d6i ciia Bj don, ong B dua ra giai thich: (1) Ong A khong tham gia truc tiép
vu viéc nay tai Toa an nén khong thé biét hodc x4c nhan Cong ty C va Bi don ¢6 quan hé gi; va
(2) Cong ty C va Bj don 13 2 phap nhan doc lap, viéc Cong ty D sé& hitu hodc chi phdi mot trong
hai hodc ca hai phap nhan nay [...] ciing khong dong nghia véi viée ton tai xung dot loi ich trong

vu viéc hién tai.

Hoi dong Trong tai sau d6 da ra quyét dinh khong thay d6i TTV, trong d6 c6 xem xét dén

cac y€u to sau day:

—  MAJi quan hé giira 6ng A — Cong ty B — Cong ty C — Cong ty D — Bi don 14 xa cach; khong
c6 bang ching dng A nhén lgi ich gi tir Cong ty B hay Nguyén don dé chdng lai Cong ty C
hay Bi don.

—  Khong c6 biéu hién thién vi, phan biét d6i xtr cua ong A voi Bi don hay Nguyén don trong
sudt qué trinh td tung

- Vu viéc tai Toa an va vu tranh chép hién tai khong cé bét ky su lién quan nao vé mat noi
dung.

- Tai phién hop giai quyét vu tranh chép, Ho1 déng Trong tai da hoi cac Bén vé viéc ¢o hay
khong bat ky phan d6i nao vé qua trinh t6 tung trong tai va khong Bén nio dua ra phan doi.
Viéc Bi don dua ra phan d6i sau khi két thiic phién hop giai quyét vu tranh chép 1a rat lau
sau khi sy viéc xay ra, cho thay c6 kha nang Bi don ¢4 ¥ tri hodn va gay can tré qua trinh td
tung trong tai khi thay c6 bét loi cho minh

— Viéc ong A chi dua ra giai thich sau khi c6 phan d6i cuia Bi don khong dong nghia véi viée

ong A khong doc lap, vo tu va khach quan.

C6 thé thiy, trong vu tranh chap s6 2, Bi don ciing c6 gang lap luan dé phan dbi TTV theo
hudéng “nham” vao su doc lap ciia TTV (cac mdi quan hé lién quan cua TTV véi cac bén tranh
chap). Theo thuc tién qudc té da dé cap tai Phan 3 trén day, day 1a nhom can cir ¢6 ti 1é phan dbi
dugc chip nhan cao nhat. Tuy nhién, Hoi dong Trong tai trong vu viéc nay ciing da tham khao toi
cac thyc tién qubc té dé xem xét ddy du cac khia canh, ma khong phai 1ap tirc chip nhéan yéu cau

phan d6i TTV khi thiy ton tai mot mbi quan hé.

Tur nhiing vi du trén, co thé théy van dé ciia Viét Nam hién nay khong nam & chd thiéu quy

dinh vé nguyén tac ve doc lap, khach quan va vo tu cua trong tai vién; cadc quy dinh do6 da ton tai
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trong Luét Trong tai thuong mai 2010 va trong quy tic td tung cta cac td chirc trong tai (nhu Quy
tac to tung ciia VIAC). Su khac biét giita thuc tién tai Viét Nam va trén quéc té ndm & mot sb khia

canh sau day:

Thir nhat, Toa an Viét Nam khong phai co quan c6 tham quyén dwa ra két luan xur 1y yéu cau
Trong tai vién nhu & mdt s6 nén tai phan khéc. Thay vao do, Toa chi xem xét van dé vé su doc
lap, vo tu va khach quan ctia TTV khi c¢6 don yéu cau huy Phan quyét trong tai véi Iy do Hoi dong
Trong tai khong ddc 1ap, vo tu va khach quan. Theo Quy tac to tung trong tai VIAC 2026, Hoi
ddng Trong tai (néu di duoc thanh 1ap) c6 thim quyén xir 1y yéu cau thay doi TTV; thAm quyén
d6 sé& thudc vé Chu tich VIAC trong truong hop Hoi dong Trong tai chua duoc thanh 1ap®.

Th hai, thuc tién Viét Nam cho théy hién tai chua c6 mot hudng dan vé cach ap dung mot
bo tiéu chi dé danh gia su doc 1ap va vo tu, khach quan cua Trong tai vién dé phan bi¢t gitta mot
bén thyuc su néu ra “nghi ngd hop 1y vé xung dot loi ich vdi mot bén chi dang sir dung phan dbi
nhu mot cach thirc kéo dai t6 tung hodc 1at lai danh gia ndi dung, danh gia ching ct, hay quyét
dinh quan ly vu viéc cua hoi déng trong tai. Cling vi thiéu cac tiéu chi van hanh du cu thé, thuc
tién xét x1r tai Viét Nam dbi khi con 1an 1on gitra chuin xem xét tinh vé tu, khach quan cuia trong

tai vién véi viéc ra soat lai ndi dung tranh chap.

Tht ba, tiéu chuan chung minh cho yéu cau phan dbi tai Viét Nam khac so voi thuc tién
qudc té. Nhu da dé cap tai Phan 1.1 trén day, can ctr dé phan ddi Trong tai vién dugc ap dung rong

rai trong thyc tién trong tai qudc té 12 sw nghi ngd hop 1y (justifiable doubts), nghia 12 bén phan

ddi khong can thuc su chi ra hanh dong cu thé cho théy su thiéu doc 1ap, vo tu va khach quan cua
Trong tai vién. Trong khi d6, Quy tac VIAC 2026 hién tai mot trong cac truong hop TTV khong

dugc giai quyét tranh chap 14 c6 ciin it rd rang cho thiy Trong tai vién khong vo tu, khong doc

1ap hodc khong khach quan®. Py rd rang 13 mot ngudng chimg minh cao hon cho bén phan d6i.

Trong bdi canh Viét Nam dang thuc dy thiét ché trung tim tai chinh quéc té tai Thanh phd

H6 Chi Minh va Pa Néng dé thu hit dong von va hoat dong tai chinh xuyén bién gidi, nhu cau vé

62 Pidu 15.3 Quy tic VIAC 2026

63 Piéu 12.3(e) Quy tic VIAC 2026
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mot hé chuén rd rang, co thé du doan va tuong thich vi thong 1€ quéc té d6i véi xung dot loi ich

trong trong tai va xét xtr cang tré nén cap thiét.
4.2. Mot s6 kién nghi

4.2.1.Van dung thue tién qudc té tot nhat vé xung dot loi ich ddi véi Trong tai vién

Mot hudng di kha thi va it ton kém 13 ting cudng 4p dung luat mém & cip t chirc trong tai.
O diém nay, VIAC da tao ra mot tién 18 tot khi str dung Ban tuyén bd cua trong tai vién, mo phdong
theo cac truong hop trong Hudng dan IBA vé xung dot loi ich®. Tac gia ciing lwu y rang, theo
quan diém cta Tac gia, hudng di nay chi thich hop cho céc té chirc trong tai Viét Nam béi thuc
tién cho thiy cac to chirc trong tai hién tai déu xdy dung bd Quy tic tb tung trong tai theo Luat
Trong tai thuong mai 2010, trong d6 khong c6 mot khudn mau dé ap dung céc tidu chi danh gia

van de xung dot loi ich.

Céc to chirc trong tai khac cling nén can nhic dua ra cac Hudng din thuc hanh (Practice
notes) dé dién giai va hudng dan cac bén tranh chip vé van dé xung dot loi ich. Hudng dan nay du
khong phéi quy dinh rang budc, nhung s& 1a mot luat mém giup giai thich rd thé nao 1a tinh hudng
bat budc cong khai, tinh hudng nén cong khai, va tinh hudng thong thuong khong can cong khai.
Huéng dan nay nén duoc xay dung theo logic gan véi cdu tric d6 — cam — xanh ctia IBA, nhung
dugc dién dat lai bang ngdn ngit phap 1y va thuc tién Viét Nam, dé cac bén dé sir dung va toa an

ciing ¢6 thé tham khao khi xem xét yéu cau hay phan quyét.

4.2.2. Dé xuit vé cach xir Iy khi c6 phan d6i Trong tai vién

Vé quy trinh xir Iy khi ¢6 phan d6i trong tai vién, “mau sb chung” rat ra tir ICC, LCIA va
SIAC cho thiy quy trinh xir Iy phan dbi Trong tai vién can cé bon van dé: thoi han phan ddi, co
quan ¢ tham quyén quyét dinh, chuan ndi dung dé danh gia phan dbi, va hau qua chi phi dbi véi

phan doi khong cé co sé.

6 Ban tuyén b cia TTV VIAC: https:/viac.vn/images/Arbitration/Administered-of-Arbitration/Arbitrator-
Statement/%5BVIAC%5D-Ban-Tuyen-bo-cua-TTV.pdf
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Trwde hét, can khdc phuc khodng trong hién nay vé thoi han phéin déi. Cic t6 chuc trong
tai c6 thé can nhic bo sung mot thoi han twong ddi ngan va rd, chiang han 15 ngay ké tir ngdy bén
phan dbi nhéan dugc thong bao chi dinh Trong tai vién, hodc Kké tr ngay biét hodc 1€ ra phai biét
tinh tiét 1am cin c& phan dbi. Mot mbc thoi han ¢ khoang nay phu hop v6i xu hudéng chung cua
LCIA va SIAC, déng thoi ngan viéce cac bén “dé danh” sy kién rdi st dung phan ddi & thoi diém

¢0 loi vé chién thuat.

Tiép theo, quy trinh nén dwoc thiét ké theo mé hinh hai ting. Tang thir nhét 13 sang loc thu
tuc vé tinh hop 1¢ ctia yéu cau phan d6i (admissibility): don c6 dung han hay khong, c6 néu 13 su
kién, cin ctr phéap 1y, thoi diém biét sy kién, tai liéu chtirng minh va yéu cau cu thé hay khong. Tang
thar hai 1a danh gia ndi dung theo mét phép thir khach quan: li¢u mot ngudi quan sat hop 1y, cong
bang va duoc cung cap ddy du thong tin ¢ di dén két luan rang c6 kha nang thuc su vé thién vi,
1¢ thudc hodc mat can bang t6 tung hay khong. M6 hinh ndy quan trong vi nd gitp tach rd phan
ddi trong tai vién khoi hai loai khiéu nai thuong bi “doi 16¢”: bAt man véi quyét dinh tb tung va bat
man v6i nhan dinh ndi dung. Kinh nghiém ICC va an 18 Halliburton v. Chubb déu cho thay mot
phan d6i chi nén thanh cong khi tinh tiét bi néu ra cham t6i cau trac doc 1ap, vo tu, khach quan cua

trong tai vién, cht khong phai khi mot bén don thuan khong hai long v6i hudng didu hanh vu viée.

Thém quyén gidi quyét phdan doi, nén di theo hudng tang tinh doc 1ap cia co ché phan doi.
Néu hoi déng trong tai da dugc thanh lap, viéc dé chinh cac trong tai vién con lai — nhitng ngudi
s& tiép tuc 1am viéc véi ngudi bi phan ddi hoic tiép tuc giai quyét vu tranh chap — quyét dinh vé
phan d6i khong phai lac nao cling 14 mé hinh t6i wu vé mat cam nhan cong bang. Kinh nghiém
ICC cho thay quyét dinh tap trung & Toa ICC; SIAC va LCIA ciing giao cho thiét ché & cip trung
tam. Vi vay, vé lau dai, cac to chirc trong tai ciia Viét Nam nén cén nhic giao tham quyén phan
d6i cho mot thiét ché chuyén mon & cap trung tdm (gidng véi mo hinh cic Toa Trong tai
(Arbitration Court) & cac to chtic trong tai uy tin), it nhat d6i v6i cac phan dbi lién quan dén doc

1ap, vo tu, khach quan.

Mot diém dang can nhéc nira 1a nén quy dinh 1o vé viéc bén khong phan dbi, Trong tai vién
bi phan ddi va cac Trong tai vién con lai cua Ho1 déng Trong tai co quyén duaray kién dbi vai
phan dbi trude khi co quan c6 thim quyén quyét dinh yéu cau phan ddi. Tuy nhién, can luu ¥ rang
Trong tai vién bi phan dbi chi nén cung cip giai trinh vé mit tinh tiét v6i giong diéu tiét ché, tranh

bién thu tuc phan dbi thanh cudc tranh luén c4 nhan va khién cho chinh ban y kién d6 trd thanh
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mot co s& dé cac bén phan ddi Trong tai vién. Mic du diéu nay khong dugc ghi nhan chinh thic
trong bat ky quy tic ndo, nhung thuc tién cua LCIA va an 18 Halliburton v. Chubb déu cho thiy
tat ca hanh xtr cta Trong tai vién sau khi c6 phan ddi, bao gdm ca viéc néu y kién dbi voi chinh

phan d6i d6, dugc xem xét rat ky ludng khi dwa ra quyét dinh c6 thay doi Trong tai vién hay khong.

Cubi cung, nén tinh téi co ché phan b chi phi bat loi d6i v6i bén phan ddi néu phan dbi rd
rang khong c6 co so hodc co dau hiéu lam dung. Khong nén xem phan ddi 1a quyén “mién phi”,
boi néu khong gin né véi trach nhiém vé chi phi, co ché nay s& rat d& bi str dung nhu cong cu tri
hodn. V& diém nay, Tac gia cho rang VIAC di lam rat t6t khi dua viéc ndp phi cho yéu cau thay

d6i Trong tai vién vao bd Quy tic tb tung trong tai 2026°°.

4.2.3.Nghién ciru ap dung cic chuian muwe quéc té ddi véi tham phan tai Toa an chuyén biét

Bdo lwu: Phan dé xudt tai Phan 4.2.3 nay chi la dé xudt ap dung doi véi Toa an chuyén biét
dua trén quan sat cia Tdc gia vé viéc cé thé c6 cac Trong tdi vién quoc té dong thoi giir vai tro la
Tham phan tai Toa an chuyén biét. Pé xay dung mot tiéu chudn danh cho Tham phan va mot hé
théng déanh gid van dé xung dot loi ich ciia Tham phdn, can cé nhitng nghién civu chuyén sdu tiép

theo.

Trong boi canh Toa an chuyén biét méi ra doi nhu 1a mdt Toa an huong mai quoc te dau tién
tai Viét Nam vai ky vong c6 nhiing diém cdi tién vuot bac vé mat to tung, thi thiét ké chuan muc

g xtr d6i v6i tham phéan cua nhiing thiét ché d6 can di xa hon mé hinh quy tic dao dtrc chung.

O moi truong tranh chdp xuyén bién gidi, xung dot loi ich thuong nay sinh khong chi tir
quan hé ca nhén tryc tiép, ma con tir mang ludi hanh nghé, vai trd song song khi 1am Trong tai
vién, Tham phén va luat su (double hatting), quan hé voi chuyén gia hay céac lién két c6 tinh thé
ché. Do @6, Toa an chuyén biét co thé nghién ctru dé xdy dung bd quy tic hanh xir (Code of

conduct) ap dung cho cac tham phén tai Toa an chuyén biét, tham khao cac bg ti€u chuén danh

65 Pidu 15.2 Quy tic td tung trong tai VIAC 2026: “/...] Cing véi Pon yéu cau thay doi Trong tai vién, bén yéu cau
phdi cung cdp cdc chimg cir, tai liéu thé hién Trong tai vién thudc mot trong cdc trieong hop quy dinh tai khodn 3
Piéu 12 ciia Quy tdc ndy va np phi cho yéu cau thay doi Trong tai vién theo quy dinh ciia Trung tdm tai thoi diém
nép Pon yéu cau.”, https://viac.vn/images/Arbitration/Administered-of-Arbitration/Rules-of-Arbitration/2026-sach-
quy-tac-up.pdf
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cho thdm phan quéc té, vi du nhu Burgh House Principles on the Independence of the International
Judiciary®®, bd nguyén tic dugc nghién ctru bsi Hiép hoi Ludt qudc té (International Law
Association -ILA) 4p dung cho toa 4n va hoi dong trong tai qudc té thudng truc va cac thAm phan
toan thoi gian; Quy tic tmg xir danh cho cic Tham phan trong viéc gidi quyét tranh chip dau tu
qudc té do UNCITRAL ban hanh nam 2023 (“Quy tic ieng xir UNCITRAL”)”; hay bd Quy tic
qudc té vé tinh doc 1ap va dang tin cdy ctia Tham phan, Luat su va Cong té vién cua Uy ban luat

gia quéc té (International Commission of Jurists) ban hanh nam 20045,

Tac gia cho rang cac vin ban trén ngudn tham khao dic biét hiru ich nhu 1 nhing luat mém
(soft law) huéng dan cach hanh xir ciia Tham phan va cac bén tranh chap. Tir cac nguyén tic trong
cac tai liéu trén, Tac gia dé xuat xdy dung bo quy tic (mg xtr ctia tham phan tai Toa an chuyén biét

bao gdm céac ndi dung co ban nhu sau:

Thir nhét la quy dinh nghia vu co bdn ciia thim phdn. Céc nguyén tic Gng xu co ban cia
tham phan duoc ghi nhan tai cac bo quy tic trén thé gidi duoc thiét ké cha yéu dua trén ba khia

canh chinh bao gém: doc lap (independence)®, v6 tu (impartiality)’® va siéng ning (man can)’".

Thir nht la nghia vu cong khai théng tin lién tuc, khong chi tai thoi diém nhan vy ma con

trong suot qué trinh xét xir’?.

% The Burgh House Principles On The Independence Of The International Judiciary: https:/docs.pca-
cpa.org/2020/04/ef1{0fb6-burgh-house-principles.pdf

67 UNCITRAL, Code of Conduct for Judges in International Investment Dispute Resolution:

https://uncitral.un.org/sites/default/files/media-documents/uncitral/en/2318944e-coc_judges ebook-11june.pdf

%8 International Commission of Jurists, International Principles on the Independence and Accountability of Judges,

Lawyers and  Prosecutors,  https:/www.icj.org/wp-content/uploads/2012/04/International-Principles-on-the-

Independence-and-Accountability-of-Judges-Lawyers-and-Procecutors-No. 1 -Practitioners-Guide-2009-Eng.pdf

6 Vi du vé nguyén tic doc 1ap ciia tham phan: Diéu 3 Quy tic img xir UNCITRAL, Muc 1 Burgh House Principles
70 Vi du vé nguyén tic khach quan, vo tu ctia thim phan: Diéu 3 Quy tic tmg xir UNCITRAL
71'Vi du vé nguyén tic man can ciia tham phan: Diéu 5 Quy tic img xir UNCITRAL

72 Xem Muc 14 Burgh House Principles; Didu 9 Quy tic tmg xir UNCITRAL
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Thir hai la co ché rit lui ciia Tham phdn va co ché bii nhiém tham phdn can duoc quy

dinh 1 trong mot sd truong hop han ché”.

Thir ba la han ché hoic loai triv double hatting trong mét sé linh vuwe tranh chidp ma rii
ro xung dét loi ich ddc biét cao, nhat 13 viéc vira [am nguoi xét xir & mot vu vira 1am ludt su hodc

chuyén gia ¢ vu khac co lién hé.

Thik tw la thoi ky cdch ly sau nhiém ky doi v6i cuwu tham phdn. Vi du, d6i voi van dé double
hatting, Burgh House Principles c6 quy dinh thdm phan khong duoc xét xir vu viée ma trude do
ho ting 1a dai di¢n, luat su, ¢d van, chuyén gia hoac bét ky vai tro nao khac cho mdt trong cac bén
hodc véi tu cach 1a thanh vién cia toa an qudc gia hodc qudc té dd xem xét ddi tugng cta vu tranh
chap’. Ngoai ra, Burgh House Principles ciing quy dinh khoang “tam nghi” d6i véi cuu Tham
phan 1a 03 nam, theo d6 cuu tham phan khong dugc lam dai dién, luat su, ¢ vén hodc bao chira
trong bat ky thi tuc ndo trude toa an ma ho timg phuc vu trong thoi gian 03 nam sau khi két thic
nhiém ky’>. Tuong tu, Quy tic tmg xit UNCITRAL ciing quy dinh d6i khéng cho phép cyu tham
phan tham gia dudi bat ky hinh thirc ndo vao qua trinh t tung nao dang chd giai quyét trong thoi
gian nhiém ky ctia minh va khong duoc lam dai dién phéap 1y hay nhan ching chuyén gia trong bat

ky qué trinh té tung nao trong thoi gian 03 nam ké tir khi két thuc nhiém ky cia minh®.

73 Xem Muc 16 Burgh House Principles
74 The Burgh House Principles on The Independence of The International Judiciary
9. Past links to a case

9.1 Judges shall not serve in a case in which they have previously served as agent, counsel, adviser, advocate, expert
or in any other capacity for one of the parties, or as a member of a 4 national or international court or other dispute

settlement body which has considered the subject matter of the dispute.
> The Burgh House Principles on The Independence of The International Judiciary
13. Post-service limitation

13.3 Former judges shall not act as agent, counsel, adviser or advocate in any proceedings before the court on which
they previously served for a period of three years after they have left office or such other period as the court may

establish and publish.
7S UNCITRAL Code of Conduct for Judges in International Investment Disputes

Article4. Limit on multiple roles
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4.2.4. Tda an chuyén biét cé thé dwa an 18 Halliburton v Chubb tré thanh an 1¢ diu tién

Luat Toa an chuyén biét tai Trung tAm tai chinh quéc t&77 dd m& dudng cho viée ap dung cac
an 1& nudc ngoai trong viéc giai quyét tranh chip tai Trung tm tai chinh qudc té, trong d6 ¢6 viée
cho phép Toa an chuyén biét “phdt trién, dp dung dn 1&” (Diéu 8.4 Luat ndy), cho phép viéc ap
dung phéap luat nu6e ngoai (Piéu 6.1(a) Luit nay). Do d6, Toa an chuyén biét c6 thé nghién ciru
dé dua ban an Halliburton v. Chubb cta Toa Tdi cao Anh trd thanh an 1& dau tién cia Toa 4n
chuyén biét & hudng din cac bén tranh chip va cac Tham phan khi xir 1y cac van d& vé xung dot

loi ich./.

Nghién cuu nay chi la nghién ciru so bo vé van dé xung dot loi ich cua Trong tai vién dua
trén kién thure, kinh nghiém va quan sat cua cdc Tdc gia. Rat mong nhan dwoc y kién dong gop

ciia Quy déc gid dé hoan thién hon.

1. A Judge shall not exercise any political or administrative function. He or she shall not engage in any other
occupation of a professional nature which is incompatible with his or her obligation of independence and impartiality
or with the demands of the terms of office. In particular, a Judge shall not act as a legal representative or an expert

witness in any other proceeding.

2. A Judge shall declare any other function or occupation in accordance with the rules of the standing mechanism.

Any question regarding paragraph 1 shall be settled by the standing mechanism.

3. A former Judge shall not become involved in any manner in any proceeding before the standing mechanism, which

was pending during his or her term of office.

4. A former Judge shall not act as a legal representative or an expert witness in any proceeding before the standing

mechanism for a period of three years following the end of his or her term of office.

77 Tham khao Luat Toa an chuyén biét tai Trung tAm tai chinh quéc té tai: https:/thuvienphapluat.vn/van-ban/Bo-

may-hanh-chinh/Luat-Toa-an-chuyen-biet-tai-Trung-tam-tai-chinh-quoc-te-2025-s0-150-2025-QH15-

685773.aspx?dll=true
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11.

12.

13.

14.

DANH MUC TAI LIEU THAM KHAO
Luéat Trong tai thuong mai sé 54/2010/QH12 ngay 17 thang 6 nam 2010.
Luat Toa an chuyén biét tai Trung tAm tai chinh qudc té sé 150/2025/QH15 ngay 11 thang

12 ndm 2025, truy cdp tai: https://thuvienphapluat.vn/van-ban/Bo-may-hanh-chinh/Luat-

Toa-an-chuyen-biet-tai-Trung-tam-tai-chinh-quoc-te-2025-s0-150-2025-QH15-
685773.aspx?dlI=true.

UNCITRAL Model Law on International Commercial Arbitration 1985, with amendments
as adopted in 2006.

ICC, Arbitration Rules 2021.

LCIA, Arbitration Rules 2020.

SIAC, Arbitration Rules 2025.

A

VIAC, Quy tac tb tung trong tai 2026, truy cap tai:
https://viac.vn/images/Arbitration/Administered-of-Arbitration/Rules-of-Arbitration/2026-

sach-quy-tac-up.pdf.

A

VIAC, Ban tuyén bd cua Trong tai vién, truy cap tai:
https://viac.vn/images/Arbitration/Administered-of-Arbitration/Arbitrator-
Statement/%5BVIAC%5D-Ban-Tuyen-bo-cua-TTV.pdf.

International Bar Association, IBA Guidelines on Conflicts of Interest in International

Arbitration 2024, truy cap tai: https://www.ibanet.org/document?id=Guidelines-on-

Conflicts-of-Interest-in-International-Arbitration-2024.

A.J. van den Berg and Kluwer Law International, “Challenge Decision of 11 January 19957,
Yearbook Commercial Arbitration 1997, Vol. XXII, Kluwer Law International, 1997.
Supreme Court of Sweden, Case No. B 156-09, Korsnds AB v. AB Fortum Virme Samigt
Med Stockholms Stad.

LCIA, Téng hop 24 quyét dinh vé phan di trong tai vién giai doan 20172022, tai liéu dinh
kem nghién ctru.

SIAC, Compendium of SIAC  Challenge Decisions, truy cap tai:

https://siac.org.sg/compendium-of-siac-challenge-decisions.

Halliburton Company v. Chubb Bermuda Insurance Ltd [2020] UKSC 48, truy cap tai:
https://supremecourt.uk/cases/uksc-2018-0100.
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Quyét dinh s 09/2021/QD-PQTT, duoc trich dan tai: https://mcac.vn/nhung-van-de-ve-
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Quyét dinh s6 04/2020/QD-PQTT ngay 29 thang 5 nim 2020 ctia Toéa 4n nhan dan Thanh

phé Ha Noi, truy cap tai: https://congbobanan.toaan.gov.vn/2ta521364t1cvn/chi-.

International Law Association Study Group on the Practice and Procedure of International

Courts and Tribunals, The Burgh House Principles on the Independence of the International

A

Judiciary, truy c@p tai:  https://docs.pca-cpa.org/2020/04/ef1f0ftb6-burgh-house-

principles.pdf.
UNCITRAL, Code of Conduct for Judges in International Investment Dispute Resolution,

A

truy cap tai: https://uncitral.un.org/sites/default/files/media-

documents/uncitral/en/2318944e-coc judges ebook-11june.pdf.

International Commission of Jurists, International Principles on the Independence and
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